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Mr.  Rostenkowski,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

Pursuant  to  Clause  2(a)(1)  of  Rule  X  of  the  Rules  of  the  House  of 
Representatives  relating  to  the  analysis,  appraisal,  and  evaluation 
of  the  application,  administration,  execution,  and  effectiveness  of 
the  laws  enacted  by  Congress,  this  report  details  the  oversight  ac- 
tivities of  the  Committee  on  Ways  and  Means  during  the  First  Ses- 
sion of  the  One  Hundred  Second  Congress.  This  report  was  ordered 
favorably  reported  by  the  Committee  on  Ways  and  Means  to  the 
House  of  Representatives  on  February  12,  1992,  by  voice  vote. 

Preface 

At  the  beginning  of  the  102d  Congress,  the  Honorable  Dan 
Rostenkowski,  Chairman,  Committee  on  Ways  and  Means,  an- 
nounced that  the  Committee  would  conduct  a  major  oversight 
review  of  the  programs  within  the  jurisdiction  of  the  Committee, 
focusing  on  the  efficient  administration  of  these  programs  and  on 
their  effectiveness  in  achieving  their  stated  goals.  This  report  sum- 
marizes the  results  of  the  oversight  review  for  the  first  session  of 
the  102d  Congress;  it  is  the  first  of  what  are  expected  to  be  annual 
reports. 

The  oversight  initiative  began  on  December  19,  1990,  when 
Chairman  Rostenkowski  and  the  Honorable  J.J.  Pickle,  Chairman 
of  the  Subcommittee  on  Oversight,  Committee  on  Ways  and  Means, 
solicited  the  views  of  the  Comptroller  General,  the  Director  of  the 
Office  of  Management  and  Budget,  departmental  secretaries  and 
inspectors  general,  and  other  officials  administering  programs 
within  the  Committee's  jurisdiction.  These  officials  were  asked  to 
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provide  suggestions  for  the  issues  and  programs  that  should  be  ad- 
dressed as  part  of  the  oversight  review  as  well  as  any  recommenda- 
tions they  might  have  for  improving  the  ability  of  the  Federal  Gov- 
ernment to  meet  its  responsibilities  efficiently  and  effectively.  A 
Committee  print  (WMCP  102-6)  was  issued  compiling  the  responses 
received  by  the  two  chairmen. 

On  May  8  and  9,  1991,  the  full  Committee  on  Ways  and  Means 
held  its  first  hearings  as  part  of  the  oversight  initiative.  At  these 
initial  hearings,  the  Committee  heard  testimony  from  the  Office  of 
Management  and  Budget  (OMB)  Director,  former  OMB  Directors, 
and  the  Inspectors  General  of  various  executive  branch  depart- 
ments and  agencies,  all  of  whom  reviewed  their  oversight  activities 
and  made  recommendations  for  programmatic  improvement.  The 
full  Committee  conducted  six  additional  oversight  hearings  in  1991. 

During  the  year,  a  total  of  50  Subcommittee  hearings  were  also 
held  as  part  of  the  oversight  initiative.  These  were  supplemented 
by  a  variety  of  site  visits,  informal  reviews,  document  requests, 
meetings,  and  investigations. 

Three  fundamental  questions  guided  the  oversight  work  of  the 
Committee  on  Ways  and  Means.  Throughout  the  year,  Government 
officials  and  other  witnesses  at  hearings  were  asked  to  address 
these  questions: 

•  How  well  are  our  citizens  treated  when  they  come  into  contact 
with  their  Federal  Government? 

•  Do  the  programs  and  policies  we  have  established  for  the  Fed- 
eral Government  continue  to  make  sense?  How  can  we  better 
target  them? 

•  Given  the  programs  and  policies  we  have  established,  how 
well  does  our  Federal  Government  carry  out  its  responsibil- 
ities? 

This  report  compiles  the  results  of  the  first  year  of  the  Commit- 
tee's oversight  effort  and  is  organized  as  follows: 

Chapter  I  describes  oversight  activities  related  to  Federal  tax 
laws.  It  reviews  the  administrative  side  of  the  Internal  Revenue 
Service,  discussing  funding,  the  1991  tax  return  filing  season,  en- 
forcement of  tax  laws,  and  collection  of  delinquent  taxes.  Efforts 
undertaken  to  simplify  existing  tax  laws  are  also  discussed,  as  are 
safeguards  for  taxpayers  who  must  deal  with  the  IRS,  and  issues 
relating  to  tax-exempt  organizations,  pension  plans,  and  money 
laundering.  The  administration  of  both  the  Bureau  of  Alcohol,  To- 
bacco and  Firearms  and  the  U.S.  Tax  Court  are  also  reviewed. 

Chapter  II  summarizes  oversight  efforts  directed  at  Federal 
trade  laws.  The  administration  of  the  U.S.  Customs  Service  is  re- 
viewed, including  efforts  to  modernize  the  Customs  Service,  allega- 
tions of  abuse  and  mismanagement,  and  efforts  underway  to  en- 
force existing  trade  laws.  This  chapter  also  summarizes  the  review 
that  was  conducted  of  the  trade  adjustment  assistance  program. 

Chapter  III  describes  Medicare  oversight  activities.  The  Commit- 
tee examined  a  variety  of  allegations  of  fraud,  waste  and  abuse,  in- 
cluding physician  ownership/ referral  arrangements,  marketing 
practices  by  durable  medical  equipment  suppliers,  and  the  Medi- 
care secondary  payer  program.  Medicare  payment  and  benefit 
issues  were  also  examined. 
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Chapter  IV  presents  the  oversight  activities  with  respect  to  the 
Social  Security  program.  It  reviews  funding  for  Social  Security  ad- 
ministrative expenses,  evaluates  the  quality  of  the  Social  Security 
Administration's  service  to  citizens,  highlights  problems  in  the  dis- 
ability insurance  program,  and  reports  on  the  extent  to  which  the 
Social  Security  Administration  is  making  payments  to  deceased 
beneficiaries. 

Chapter  V  summarizes  the  oversight  activities  related  to  human 
resource  programs  in  the  Committee's  jurisdiction.  It  reviews  the 
findings  with  respect  to  the  child  welfare  and  foster  care  programs, 
discusses  improvements  needed  in  the  unemployment  compensa- 
tion program,  and  summarizes  efforts  to  monitor  implementation 
of  recent  child  care  and  welfare  reform  legislation. 

Chapter  VI  reports  on  oversight  of  Federal  borrowing  activities. 
Reviews  were  conducted  of  the  Government  securities  market,  Gov- 
ernment-sponsored enterprises,  and  Resolution  Trust  Corporation 
borrowing. 

Finally,  Chapter  VII  summarizes  oversight  conducted  of  miscel- 
laneous trust  funds  that  fall  within  the  jurisdiction  of  the  Commit- 
tee on  Ways  and  Means. 


EXECUTIVE  SUMMARY 


HOW  WELL  ARE  OUR  CITIZENS  TREATED  WHEN  THEY 
COME  INTO  CONTACT  WITH  THEIR  GOVERNMENT? 

Americans  are  likely  to  use  two  standards  to  judge  how  well  they 
are  treated  by  their  Government:  (1)  how  easy  it  is  to  contact  Gov- 
ernment officials  when  the  need  arises;  and  (2)  whether  they  get  a 
correct  and  timely  response  once  they  must  do  so.  The  Committee 
made  an  especially  careful  review  of  how  well  these  standards  are 
met  for  the  two  Federal  agencies  within  the  Committee's  jurisdic- 
tion— the  Social  Security  Administration  (SSA)  and  the  Internal 
Revenue  Service  (IRS) — that  have  the  largest  potential  impact  on 
the  daily  lives  of  most  citizens. 

CAN  I  REACH  MY  GOVERNMENT  WHEN  I  TRY? 

The  Social  Security  800  Number. — In  1988,  SSA  began  to  imple- 
ment a  plan  to  provide  centralized  assistance  to  the  public  through 
a  national  800  number.  Once  implemented,  every  call,  whether  it 
was  a  simple  question,  a  complex  individual  problem,  or  an  emer- 
gency, was  routed  to  the  national  800  number. 

The  impact  of  denying  the  public  telephone  access  to  the  local  of- 
fices was  felt  immediately.  The  Committee  received  many  com- 
plaints about  SSA's  telephone  service  from  Members  of  Congress 
and  the  general  public.  The  complaints  focused  on  the  frequency  of 
busy  signals,  problems  with  the  accuracy  and  completeness  of  in- 
formation provided  to  callers,  and  on  difficulties  caused  by  the 
elimination  of  telephone  access  to  local  offices. 

In  response  to  these  complaints,  Congress  included  a  provision  in 
the  Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA  1990)  which 
required  SSA,  by  May  4,  1991,  to  restore  telephone  access  to  local 
offices  at  the  level  generally  available  on  September  30,  1989. 

In  September,  the  General  Accounting  Office  (GAO)  issued  a 
report  (HRD-91-112)  to  the  Committee  showing  that,  while  local 
office  telephone  numbers  have  again  been  listed  in  local  telephone 
directories  as  required  by  OBRA  1990,  SSA  had  failed  to  restore  all 
the  lines  which  were  in  service  on  September  30,  1989.  GAO  found 
a  30  percent  reduction  in  public  access  from  that  which  was  gener- 
ally available  as  of  September  30,  1989.  In  addition,  GAO  stated 
that  SSA  office  staff  available  to  respond  to  public  telephone  in- 
quiries fell  7.5  percent. 

After  reviewing  GAO's  report,  Chairman  Rostenkowski  and  Sub- 
committee on  Social  Security  Chairman  Jacobs  sent  a  letter  to  all 
Members  of  Congress  who  had  local  Social  Security  offices  in  their 
districts.  The  Chairmen  advised  Members  of  SSA's  failure  to  imple- 
ment fully  the  provisions  in  OBRA  and  informed  them  of  the  impli- 
cations of  SSA's  actions  for  their  district.  Members  were  urged  to 
contact  the  Health  and  Human  Services  (HHS)  Secretary  to  insist 
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that  SSA  comply  with  the  law.  To  date,  HHS  has  failed  to  imple- 
ment the  legislation. 

Reaching  the  Internal  Revenue  Service. — As  in  prior  years,  the 
Committee  received  weekly  reports  from  IRS  on  service  center  in- 
ventory levels,  telephone  assistance  to  taxpayers,  forms  availabil- 
ity, and  computer  problems  during  the  income  tax  filing  season. 
During  the  1991  filing  season,  site  visits  were  made  to  two  of  IRS's 
ten  service  centers  where  income  tax  returns  are  processed  and  to 
IRS's  toll-free  telephone  assistance  site  for  the  Cincinnati  District 
to  monitor  the  questions  raised  by  taxpayers  attempting  to  comply 
with  filing  requirements. 

Reports  from  IRS  and  GAO  on  the  ability  of  taxpayers  to  receive 
assistance  and  the  accuracy  of  the  assistance  received  during  the 
1991  filing  season  showed  an  improvement,  although  further  im- 
provements are  needed  in  both  accessibility  and  accuracy.  During 
the  1991  filing  season,  IRS  answered  18  million  telephone  calls 
from  taxpayers  requesting  assistance,  while  25.5  million  telephone 
calls  for  assistance  could  not  be  connected  because  telephone  lines 
were  busy.  This  compared  with  1990  data  showing  17.4  million  tele- 
phone calls  answered  and  32.6  million  calls  that  could  not  be  con- 
nected. Further,  IRS  reported  that  84  percent  of  the  answers  pro- 
vided by  IRS  to  taxpayers  with  tax  return  filing  and  tax  law  ques- 
tions were  correct,  in  comparison  with  accuracy  rates  of  77  percent 
in  1990  and  63  percent  in  1989. 

DO  I  GET  THE  BEST  QUALITY  SERVICE? 

Four  Committee  activities  undertaken  as  part  of  the  oversight 
review  address  especially  well  the  question  of  service  quality. 
During  1991,  the  Committee  issued  a  "report  card"  evaluating  the 
performance  of  the  Social  Security  Administration,  reviewed  the 
procedures  in  place  for  appealing  decisions  about  disability,  evalu- 
ated— again  in  report  card  format — the  performance  of  the  Child 
Support  Enforcement  program,  and  continued  efforts  to  assure  and 
protect  taxpayer  rights  when  dealing  with  the  Internal  Revenue 
Service. 

A  Report  Card  for  the  Social  Security  Administration. — In  May 
1991,  Chairman  Rostenkowski  and  Subcommittee  on  Social  Securi- 
ty Chairman  Jacobs,  released  a  report  card  on  the  performance  of 
SSA  (WMCP  102-12).  The  evaluation  of  SSA  drew  on  three  infor- 
mational sources:  SSA's  own  studies;  analyses  by  GAO;  and  a 
survey  of  Members  of  Congress  conducted  by  Chairman  Rostenkow- 
ski and  Subcommittee  Chairman  Jacobs. 

The  evaluation  of  SSA's  service  focused  on  six  key  areas:  retire- 
ment benefits,  disability  benefits,  Social  Security  numbers,  worker 
earnings  records,  office  waiting  times,  and  telephone  service.  Gen- 
erally, SSA  earned  an  overall  grade  of  above  average  for  its  service 
to  the  public  but  received  poor  marks  in  several  critical  areas.  In 
implementing  routine  tasks,  such  as  issuing  Social  Security  num- 
bers and  processing  applications  for  retirement  benefits,  the  report 
found  that  SSA  serves  the  public  exceptionally  well.  Payment  accu- 
racy for  initial  retirement  claims  is  99  percent,  and  retirement  ben- 
efit processing  times  are  short  and  decreasing. 


6 


The  report  concluded  that  SSA's  performance  in  several  critical 
but  less  routine  tasks  is  declining,  causing  public  inconvenience, 
and  in  some  cases  significant  hardship.  The  most  severe  problems 
are  in  service  to  disabled  Americans.  During  1990,  SSA's  processing 
times  for  applications  for  disability  benefits  increased,  backlogs  of 
applications  rose  dramatically,  and  the  rate  of  reversal  of  SSA  deci- 
sions on  appeal  climbed  to  nearly  two-thirds,  or  63  percent. 

The  report  card  included  four  recommendations  to  SSA  for  im- 
proving service  to  the  public.  First,  the  report  recommended  that 
SSA  provide  Congress  with  a  realistic  assessment  of  its  need  for  ad- 
ministrative funds  and  staffing.  In  recent  years,  SSA  has  declined 
to  provide  this  information.  Second,  the  report  recommended  that 
SSA  set  benchmarks  for  evaluating  its  own  service  to  the  public. 
Third,  the  report  recommended  that  SSA  focus  resources  on  im- 
proving the  quality  of  its  initial  disability  determinations.  Fourth, 
the  report  recommended  that  SSA  increase  public  access  to  its  in- 
formation and  staff  by  implementing  the  provision  in  OBRA  1990 
which  required  SSA  to  restore  telephone  access  to  the  level  gener- 
ally available  on  September  30,  1989,  and  to  list  local-office  tele- 
phone numbers  in  telephone  directories. 

Procedures  for  Appealing  Disability  Decisions—  Disability  deci- 
sions are  made  in  State  agencies  called  Disability  Determination 
Services  (DDSs).  When  an  individual  applies  for  disability  benefits 
the  claim  is  evaluated  by  a  disability  examiner  who  collects  medi- 
cal evidence  of  the  disabling  condition  and  assesses  ability  to  work. 
In  making  these  determinations,  the  disability  examiner  relies  en- 
tirely on  written  documents,  never  seeing  the  claimant.  An  appli- 
cant who  is  denied  disability  benefits  may  apply  for  a  reconsider- 
ation of  the  application  and  have  the  file  reviewed  by  another  dis- 
ability examiner.  Only  15  percent  of  all  claims  appealed  to  the  re- 
consideration level  are  overturned.  Claimants  denied  at  the  recon- 
sideration level  may  appeal  the  decision  to  an  administrative  law 
judge  (ALJ).  In  1990,  nearly  two-thirds  (63  percent)  of  those  who 
were  denied  benefits  and  appealed  the  decision  to  the  ALJ  level 
were  awarded  benefits. 

On  May  2,  1991,  the  Subcommittee  on  Social  Security  held  a 
hearing  on  the  appeals  process  in  place  for  challenging  decisions  on 
disability  claims.  In  testimony  before  the  Subcommittee,  GAO  re- 
ported that  evidence  from  SSA's  own  quality  reviews  showed  a  de- 
cline in  the  quality  or  accuracy  of  DDS  disability  decisions,  most 
notably  in  decisions  to  deny  benefits.  GAO  noted  that  the  decline 
accompanied  significant  increases  in  workload  and  production  by 
DDSs.  According  to  SSA  figures,  the  error  rate  of  DDS  denial  deci- 
sions increased  by  60  percent  from  1986  to  1990.  Two-thirds  of  the 
recorded  errors  were  for  documentation  deficiencies. 

To  address  these  problems,  Subcommittee  Chairman  Jacobs  has 
introduced  H.R.  1799,  the  "Social  Security  Appeals  Process  Reform 
Act  of  1991,"  a  bill  which  would  improve  the  accuracy  of  SSA  deci- 
sions on  disability  claims  and  streamline  the  agency  appeals  proc- 
ess. H.R.  1799  is  pending  in  the  Subcommittee  on  Social  Security. 

Child  Support  Enforcement  Report  Card. — During  1991,  the  Sub- 
committee on  Human  Resources  issued  the  second  biennial  Report 
Card  on  the  Child  Support  Enforcement  program  (WMCP  102-1). 
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The  CSE  program  was  enacted  as  part  of  title  IV  of  the  Social 
Security  Act  in  1975  (P.L.  93-647).  States  are  responsible  for  estab- 
lishing paternity,  locating  absent  parents,  establishing  child  sup- 
port orders,  and  enforcing  payment  of  support  orders.  The  Federal 
role  includes  monitoring  and  evaluating  State  programs,  providing 
technical  assistance  and,  in  certain  instances,  helping  States  to 
locate  absent  parents  and  collect  child  support  payments. 

The  1991  report  card  showed  that  the  CSE  system  has  improved, 
but  many  trouble  spots  remain.  The  Federal  Office  of  Child  Sup- 
port Enforcement  (OCSE)  earned  an  average  grade  of  a  low  C, 
which  was  slightly  lower  than  in  the  first  report  card.  The  States 
praised  the  new  attitude  brought  in  by  the  President's  appointees, 
but  an  undertow  of  discontent  remains.  Overall,  the  States  aver- 
aged a  high  D.  Although  many  States  received  A's  or  B's  on  specif- 
ic indicators,  no  State  received  an  overall  grade  higher  than  a  C. 
Nineteen  States  received  overall  grades  of  C,  33  earned  D's,  and 
one  State  failed. 

Program  statistics  illustrate  the  reasons  for  these  poor  grades.  In 
the  spring  of  1989,  there  were  about  10  million  women  living  with 
their  children,  but  without  the  children's  fathers.  Of  these  women, 
only  58  percent,  or  5.7  million  women,  had  child  support  awards, 
and  only  24  percent,  or  about  2.5  million  women,  received  their  full 
child  support  in  1989.  Among  those  who  received  child  support  in 
1989,  the  average  child  support  payment  was  $2,995  or  about  $58 
per  week. 

Protecting  Taxpayer  Rights. — Over  the  past  decade,  the  Commit- 
tee has  proposed,  and  enacted  into  law  where  appropriate,  improve- 
ments to  the  policies  and  practices  of  IRS  that  will  assure  fairer 
and  more  equitable  treatment  of  taxpayers.  On  November  14,  1991, 
the  Subcommittee  on  Oversight  submitted  to  the  Committee  its 
latest  series  of  recommendations  for  assuring  and  protecting  tax- 
payer rights  through  legislative  and  administrative  reform  of  IRS. 

The  Subcommittee  recommendations  include  proposals  to  provide 
a  more  effective  Taxpayer  Advocate,  to  eliminate  unfair  lien,  levy, 
and  collection  practices,  and  to  provide  additional  procedural  and 
appeals  rights.  These  recommendations  have  been  incorporated 
into  H.R.  3838,  the  "Taxpayer  Bill  of  Rights  Act  of  1991,"  intro- 
duced by  Subcommittee  Chairman  Pickle  and  Ranking  Minority 
Member  Schulze  on  November  21,  1991;  the  bill  is  pending  in  the 
full  Committee. 

DO  THE  PROGRAMS  AND  POLICIES  WE  HAVE  ESTABLISHED 
FOR  THE  FEDERAL  GOVERNMENT  CONTINUE  TO  MAKE 
SENSE?  HOW  CAN  WE  BETTER  TARGET  THEM? 

To  respond  to  this  question,  the  Committee  sought  suggestions 
for  programs  that  should  be  eliminated  or  modified,  because  they 
have  outgrown  their  usefulness  in  current  form.  Also  of  interest 
were  suggestions  for  making  programs  simpler  and  more  cost  effec- 
tive. Finally,  the  Committee  carefully  examined  gaps  in  coverage 
to  identify  unmet  needs  and  ways  to  better  target  resources  to 
those  needs.  The  Committee's  work  during  1991  on  tax  simplifica- 
tion, trade  adjustment  assistance,  unemployment  compensation 
and  child  welfare  service  best  illustrate  the  attention  paid  to  these 
efficiency  questions. 
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Simplify  Our  Tax  Laws. — One  of  the  most  effective  ways  in 
which  a  government's  programs  can  be  targeted  to  better  serve  its 
citizens  is  to  simplify  Federal  program  rules  and  policies,  particu- 
larly if  those  rules  affect  most  American  taxpayers.  For  this 
reason,  in  February  1990,  Chairman  Rostenkowski  announced  a 
legislative  initiative  to  simplify  the  nation's  tax  laws.  He  solicited 
suggestions  from  the  public,  the  Administration,  and  experts  in 
and  out  of  Government.  Hundreds  of  suggestions  were  received  and 
published  in  an  extensive  Ways  and  Means  Committee  Print  (101- 
27).  Six  legislative  proposals  have  resulted: 

•  H.R.  2777,  the  "Tax  Simplification  Act  of  1991"  and  H.R.  2775, 
which  contains  additional  tax  simplification  proposals.  Togeth- 
er, these  bills  contain  over  100  proposals  to  simplify  the  Tax 
Code.  The  proposals  cover  the  taxation  of  individuals,  large 
partnerships,  and  S  corporations.  The  bills  also  contain  propos- 
als to  simplify  taxation  of  foreign-source  income,  tax  account- 
ing, minimum  tax  provisions,  the  treatment  of  tax-exempt 
bonds,  and  estate  and  gift  taxation.  In  addition,  they  would 
simplify  and  modernize  various  excise  tax  and  administrative 
provisions. 

•  H.R.  2735,  to  simplify  and  make  more  rational  the  tax  treat- 
ment of  mutual  funds  and  their  shareholders.  In  particular, 
this  bill  would  remove  certain  restrictions  on  the  ability  of 
mutual  funds  to  make  certain  short-term  investments,  and 
would  require  improved  information  reporting  to  mutual  fund 
investors. 

•  H.R.  3035,  to  simplify  the  tax  treatment  of  intangible  assets, 
which  has  long  been  a  major  source  of  controversy  between 
taxpayers  and  IRS.  The  bill  is  intended  to  eliminate  much  of 
this  controversy  by  providing  a  more  uniform,  predictable  set 
of  rules  for  amortizing  intangible  assets. 

•  H.R.  3828,  the  "Earned  Income  Simplification  Act  of  1991." 
Calculation  of  the  Earned  Income  Tax  Credit  (EITC)  presents 
difficulties  for  taxpayers,  ranking  high  among  the  list  of  tax- 
payer errors.  H.R.  3828  would  simplify  the  EITC  by  repealing 
the  health  care  credit  and  the  young  child  supplemental  credit, 
and  by  using  the  revenues  saved  by  repealing  these  complex 
credit  calculations  to  increase  the  basic  credit  rate  and  the  ad- 
justment for  larger  families.  These  changes  are  intended  to  in- 
crease the  chances  that  the  intended  beneficiaries  will  actually 
receive  the  benefits  of  the  EITC. 

•  H.R.  2730,  the  "Pension  Access  and  Simplification  Act  of 
1991."  H.R.  2730  is  intended  to  simplify  the  rules  applicable  to 
pension  plans.  It  would  liberalize  and  simplify  the  rules  that 
govern  the  taxation  of  distributions  from  a  qualified  pension 
plan.  Also,  the  bill  would  reduce  the  administrative  burdens 
for  established  pension  plans,  as  well  as  promote  the  creation 
of  pension  plans  among  the  small  business  community. 

Evaluate  the  Need  for  the  Trade  Adjustment  Assistance  Pro- 
gram.— The  Trade  Adjustment  Assistance  (TAA)  program  provides 
weekly  cash  payments  as  an  extension  of  unemployment  compensa- 
tion, training  benefits,  and  job  search  and  relocation  allowances  for 
workers  laid  off  as  a  result  of  increased  import  competition.  As 
part  of  the  Committee's  oversight  initiative,  the  Secretary  of  Labor 
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proposed  the  elimination  of  TAA  as  a  separate  program,  suggesting 
that  the  purposes  of  the  program  could  be  met  by  merging  it  with 
the  Economic  Dislocation  and  Worker  Adjustment  Assistance  Act 
(EDWAA)  program  for  all  dislocated  workers  authorized  under 
Title  III  of  the  Job  Training  Partnership  Act. 

In  response  to  this  suggestion,  on  August  1,  1991,  the  Trade  Sub- 
committee held  an  oversight  hearing  on  the  TAA  and  EDWAA  pro- 
grams. The  purpose  of  the  hearing  was  to  obtain  information  on 
the  operation,  comparative  benefits,  and  effectiveness  of  the  two 
programs,  in  anticipation  of  future  Committee  and  Congressional 
legislative  decisions  on  the  most  appropriate  and  effective  adjust- 
ment program,  particularly  for  workers  who  may  be  adversely  im- 
pacted by  the  proposed  North  American  Free  Trade  Agreement 
(NAFTA)  with  Mexico  and  Canada.  The  TAA  authorization  ends  on 
September  30,  1993. 

Testimony  at  the  hearing  focused  on  the  operation  and  adminis- 
tration of  the  two  programs,  their  comparative  benefits  and  serv- 
ices, and  their  results  and  effectiveness  for  successful  adjustment  of 
trade-impacted  workers.  Witnesses  assessed  the  advantages  and  dis- 
advantages of  each  program  and  reviewed  proposals  for  legislative 
and  administrative  improvements  in  the  existing  programs,  or  for 
merger  or  creation  of  a  new  program  to  address  potential  worker 
dislocations  as  a  result  of  the  NAFTA. 

To  obtain  additional  information,  Chairman  Rostenkowski  and 
Senate  Finance  Committee  Chairman  Bentsen  on  July  30,  1991, 
jointly  requested  that  GAO  conduct  a  comprehensive  comparative 
study  of  the  TAA  and  EDWAA  programs.  The  results  of  their  in- 
vestigation and  analysis  are  expected  in  the  spring  of  1992. 

Assure  Adequate  Funds  to  Deliver  Unemployment  Compensation 
Benefits. — During  1991,  the  Subcommittee  on  Human  Resources 
conducted  numerous  hearings  on  the  Unemployment  Compensation 
(UC)  program,  to  review  the  program's  capacity  to  respond  to  the 
recession,  evaluate  whether  program  financing  is  adequate,  and 
identify  more  effective  strategies  for  assisting  the  long-term  unem- 
ployed. During  the  year,  rising  unemployment  led  to  enactment 
into  law  of  several  bills  providing  temporary  extended  UC  benefits 
to  workers. 

In  addition,  testimony  was  received  during  the  year  on  the  need 
to  overhaul  the  administrative  funding  arrangements  of  the  em- 
ployment security  system.  Critics  argued  that  the  system  had  been 
distorted  by  Federal  budget  deficit  considerations  and  that  lack  of 
sufficient  funds  for  administration  of  the  unemployment  insurance 
system,  along  with  cuts  in  funding  for  the  U.S.  Employment  Serv- 
ice, had  left  the  system  without  the  capacity  to  respond  adequately 
to  the  recession. 

Members  of  the  Committee  on  Ways  and  Means  proposed  legisla- 
tion to  correct  these  administrative  funding  problems  by  creating  a 
contingency  reserve  that  would  make  the  program  more  responsive 
to  unanticipated  increases  in  unemployment.  On  November  26, 
1991,  the  President  signed  the  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and  Related  Agencies  Appropria- 
tions Act,  1992  (P.L.  102-170),  which  included  this  provision  for 
contingency  reserve  funding. 
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Identify  Gaps  in  the  Human  Service  Safety  Net. — Hearings  held 
by  the  Subcommittee  on  Human  Resources  during  1991  carefully 
examined  the  current  operation  of  the  two  largest  sources  of  Feder- 
al funding  for  child  welfare  services  and  foster  care:  titles  IV-B 
and  IV-E  of  the  Social  Security  Act. 

Growing  social  problems,  such  as  high  poverty  rates,  increasing 
family  breakup,  AIDS  and  the  crack  cocaine  crisis,  along  with 
better  reporting  of  child  abuse  and  neglect,  have  combined  to  sub- 
stantially increase  the  demand  for  social  and  support  services.  The 
need  for  such  services  has  increased  also  because  those  referred  or 
reported  to  child  welfare  agencies  have  more  severe,  and  multiple, 
problems  and  needs. 

In  many  communities,  existing  staff  and  resources  are  grossly  in- 
sufficient to  handle  this  increased  demand  for  child  welfare  serv- 
ices, and  caseworkers  face  staggering  caseloads.  Growing  demands 
and  State  resource  constraints  have  also  stalled  implementation  of 
Federal  and  State  legislation,  including  The  Adoption  Assistance 
and  Child  Welfare  Amendments  of  1980  (P.L.  96-272)  which  re- 
quires States  to  work  to  address  family  problems  and  prevent  un- 
necessary foster  care  placements.  The  result  is  that  many  children 
are  entering  foster  care  unnecessarily,  staying  in  foster  care  too 
long,  and  reentering  foster  care  too  often.  It  is  estimated  there 
were  407,000  children  in  foster  care  in  the  United  States  at  the  end 
of  fiscal  year  1990,  an  increase  of  almost  50  percent  over  the  past 
five  years  alone. 

Many  of  the  witnesses  at  the  Subcommittee's  hearings  testified 
that  the  structure  and  level  of  current  Federal  financing  work 
against  the  goals  of  Federal  policy  by  supporting  and  encouraging 
foster  care  over  other  child  welfare  services,  particularly  those 
services  designed  to  strengthen  and  preserve  families  and  reduce 
the  need  for  foster  care.  Witnesses  emphasized  the  critical  role  that 
the  Federal  Government  can  play  in  encouraging  and  supporting 
State  experimentation  in  developing  a  range  of  successful  program 
models,  and  in  funding  evaluations  to  measure  which  program  ap- 
proaches are  most  effective. 

In  addition,  the  Subcommittee's  hearings  established  that  most 
State  child  welfare  agencies  have  not  developed  child  welfare  serv- 
ices to  address  the  specialized  needs  of  substance  abusing  families, 
and  that  few  such  families  have  access  to  substance  abuse  treat- 
ment. Of  the  estimated  280,000  pregnant  women  in  need  of  alcohol 
or  drug  treatment  at  a  time,  less  than  11  percent  receive  any  care. 

In  response  to  these  hearings,  the  Subcommittee  recommended 
legislative  and  administrative  changes  to  address  resource  needs  at 
the  State  level,  and  promote  and  encourage  State  innovation  and 
experimentation  in  establishing  family  preservation  programs, 
with  an  emphasis  on  families  in  crisis  due  to  substance  abuse.  The 
Subcommittee  also  recommended  legislative  changes  in  a  number 
of  other  areas,  including  foster  care,  the  courts,  the  adoption  of  spe- 
cial needs  children,  flexible  funding,  homelessness  prevention,  and 
research  and  data  collection. 

The  Subcommittee's  recommendations  have  been  incorporated 
into  H.R.  3603,  the  "Family  Preservation  Act  of  1991,"  introduced 
by  Acting  Subcommittee  Chairman  Downey  and  other  Committee 
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members  on  October  22,  1991.  H.R.  3603  is  pending  at  the  full  Com- 
mittee. 

GIVEN  THE  PROGRAMS  AND  POLICIES  WE  HAVE  ESTAB- 
LISHED, HOW  WELL  DOES  OUR  GOVERNMENT  CARRY 
OUT  ITS  RESPONSIBILITIES? 

The  American  taxpayer  expects  the  Government  to  accurately 
implement  the  laws  that  have  been  enacted,  collect  all  that  is  owed 
under  those  laws,  and  maintain  management  systems  that  assure 
proper  and  efficient  administration  of  those  laws.  The  Committee 
on  Ways  and  Means  oversight  initiative  looked  at  how  well  a 
number  of  Government  efforts  measure  up  to  this  standard. 

ARE  OUR  LAWS  ACCURATELY  IMPLEMENTED? 

Benefit  Payments  to  Deceased  Beneficiaries. — A  review  by  the 
Subcommittee  on  Oversight  found  that  Federal  agencies  are  cur- 
rently paying  millions  of  dollars  each  month  to  thousands  of  de- 
ceased individuals.  These  erroneous  payments  are  being  made  by  a 
wide  variety  of  Federal  agencies  and  to  persons  who  have  been  de- 
ceased for  as  long  as  seven  years.  While  current  law  permits  SSA 
to  gather  death  information,  and  this  information  can  be  easily 
and  effectively  used  to  prevent  erroneous  payments  Government- 
wide,  the  Subcommittee  found  that  this  information  is  not  being  ef- 
fectively utilized.  There  is  no  Federal  requirement  that  death  infor- 
mation be  used  by  Federal  agencies  to  terminate  benefits  in  a 
timely  manner,  and  SSA  often  is  unable  to  disseminate  death  infor- 
mation it  has  purchased  from  State  vital  statistics  agencies  to 
other  Federal  agencies. 

To  correct  this  problem,  the  Subcommittee  on  Oversight  recom- 
mended that  Federal  agencies  be  required  to  acquire  death  infor- 
mation from  SSA  at  least  on  a  quarterly  basis,  match  that  informa- 
tion with  their  benefit  rolls,  verify  the  accuracy  of  SSA's  death  in- 
formation, and  then  promptly  terminate  benefits  for  deceased  indi- 
viduals and  initiate  efforts  to  recover  overpayments.  In  addition, 
States  would  be  required  to  allow  redistribution  by  SSA  of  death 
information  to  the  various  Federal  agencies. 

The  Subcommittee's  recommendations  have  been  incorporated 
into  H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991"; 
the  bill  is  pending  in  the  full  Committee. 

Abusive  Marketing  Practices  by  Durable  Medical  Equipment  Sup- 
pliers.— On  June  21,  1991,  the  Subcommittee  on  Oversight  held  a 
hearing,  as  part  of  an  ongoing  investigation,  on  problems  involving 
the  durable  medical  equipment  (DME)  benefit  under  the  Medicare 
program.  The  Subcommittee  found  that  there  is  a  substantial  prob- 
lem involving  DME  companies  who  engage  in  high-pressure  sales 
techniques,  usually  by  telephone,  to  induce  Medicare  beneficiaries 
to  purchase  equipment  that  they  neither  want  nor  need.  These 
companies  often  make  misrepresentations  regarding  Medicare,  fre- 
quently telling  beneficiaries  that  they  will  not  have  to  pay  any 
part  of  the  cost  of  the  equipment  they  order.  The  Subcommittee  re- 
ceived testimony  regarding  excessive  prices  paid  under  Medicare 
for  certain  items  of  DME  and  the  poor  quality  of  some  items  of 
equipment. 
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In  response,  the  Subcommittee  on  Oversight  recommended  that 
Medicare  carriers  be  authorized  to  deny  Medicare  provider  num- 
bers to  DME  suppliers  that  engage  in  telemarketing,  that  HCFA 
develop  a  questionnaire  designed  to  alert  Medicare  carriers  to  po- 
tentially abusive  sales  practices  by  DME  suppliers  applying  for 
Medicare  provider  numbers,  that  a  series  of  improved  reimburse- 
ment policies  be  implemented,  and  that  studies  be  conducted  re- 
garding more  reasonable  and  uniform  pricing  policies.  These  rec- 
ommendations have  been  incorporated  into  H.R.  3837,  the  "Federal 
Program  Improvement  Act  of  199 1";  the  bill  is  pending  in  the  full 
Committee. 

Medicare  Secondary  Payer  Program. — In  early  1991,  HHS  listed 
the  Medicare  Secondary  Payer  (MSP)  program  as  a  material  inter- 
nal control  weakness  under  the  Federal  Managers'  Financial  Integ- 
rity Act,  estimating  that  as  much  as  $1  billion  may  be  lost  annual- 
ly as  a  result  of  Medicare  payments  that  should  have  been  paid  by 
private  insurers. 

On  June  5,  1991,  the  Subcommittee  on  Oversight  made  recom- 
mendations to  the  full  Committee  concerning  erroneous  payments 
made  by  the  Medicare  program,  i.e.,  payments  which,  in  accord- 
ance with  the  MSP  provisions,  should  have  been  made  by  another 
payer.  The  Subcommittee  had  concluded  that  Medicare  contractors 
and  HCFA  should  take  steps  to  improve  the  implementation  of  the 
MSP  provisions.  To  aid  in  the  identification  of  Medicare  benefici- 
aries covered  by  other  health  insurance  plans  that  are  primary  to 
Medicare,  the  Subcommittee  recommended  better  screening  for 
other  health  coverage  and  penalties  against  providers  who  routine- 
ly and  wilfully  fail  to  screen  beneficiaries  for  other  insurance  cov- 
erage. 

The  Subcommittee  also  concluded  that  improvements  are  neces- 
sary in  the  manner  in  which  Medicare  contractors  recover  errone- 
ous payments  that  they  have  identified.  Specifically,  the  Subcom- 
mittee recommended  more  frequent  and  streamlined  reporting  and 
recovery  efforts  and  HCFA  development  of  an  incentive  program 
designed  to  encourage  contractors  to  make  additional  recoveries  of 
erroneous  payments. 

The  Subcommittee's  recommendations  have  been  incorporated  in 
H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991";  the 
bill  is  pending  in  the  full  Committee. 

Tax-Exempt  Hospitals. — On  July  10,  1991,  the  Committee  held  a 
hearing  on  the  tax-exempt  status  of  hospitals  with  a  particular 
focus  on  proposals  to  establish  new  charity  care  standards. 

Under  section  501(c)(3)  of  the  Internal  Revenue  Code,  organiza- 
tions formed  and  operated  exclusively  for  charitable  purposes  may 
be  exempt  from  Federal  income  tax.  While  hospital  activities  are 
not  among  those  specifically  listed  as  tax-exempt,  IRS  has  general- 
ly viewed  not-for-profit  hospitals  as  charitable  organizations  if  they 
comply  with  the  applicable  statutory  and  administrative  require- 
ments. 

Among  the  statutory  requirements  for  exempt  status  are  the  pro- 
hibitions against  private  inurement  and  private  benefit.  Prior  to 
1969,  IRS  also  required  hospitals  to  provide  some  level  of  charity 
care  in  order  to  qualify  for  tax-exempt  status.  In  1969,  IRS  modi- 
fied this  position  and  replaced  it  with  a  community  benefit  stand- 
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ard.  Among  the  community  benefits  specifically  required  were  an 
independent  board  of  trustees,  an  open  medical  staff,  and  an  open 
emergency  room.  In  1983,  IRS  ruled  that  this  last  requirement 
could  be  waived  in  certain  circumstances. 

Given  the  number  of  Americans  without  health  insurance  and 
the  value  of  tax  exemption  to  not-for-profit  hospitals,  concerns 
have  been  raised  about  the  appropriateness  of  the  community  bene- 
fit standard.  During  the  hearing,  testimony  was  received  about  pro- 
posals to  replace  the  community  benefit  standard  with  an  explicit 
charity  care  standard. 

In  particular,  testimony  from  GAO  noted  that  the  link  between 
tax-exempt  status  and  the  provision  of  charitable  services  for  the 
poor  or  underserved  is  weak.  GAO  also  noted  that  many  hospitals 
receive  a  tax  exemption  in  which  the  value  exceeds  the  value  of 
the  charitable  services  provided. 

IRS  agreed  with  GAO's  general  proposition  but  noted  the  oper- 
ational difficulties  in  defining  a  rigid  standard  for  charity  care.  IRS 
pointed  out  that  intermediate  sanctions  might  be  useful  in  this 
area  and  that  enforcement  of  the  prohibitions  on  private  inure- 
ment need  to  be  strengthened. 

On  November  22,  1991,  IRS  issued  a  general  counsel  memoran- 
dum which  strengthens  enforcement  of  the  private  inurement 
standard.  The  Committee  will  continue  to  analyze  the  question  of 
whether  a  more  specific  charity  care  standard  is  appropriate. 

Child  Care. — A  major  achievement  of  the  101st  Congress  was  the 
enactment  of  child  care  legislation  designed  to  provide  income  and 
work  support  to  low-  and  moderate-income  families.  OBRA  1990 
contained  two  major  child  care  spending  provisions:  a  new  entitle- 
ment grant  to  the  States  for  child  care,  authorized  under  title  IV- 
A  of  the  Social  Security  Act  and  referred  to  as  the  At-Risk  Child 
Care  Program,  and  a  discretionary  grant  program  for  child  care 
services,  called  the  Child  Care  and  Development  Block  Grant.  Im- 
plementing regulations  were  issued  for  the  Child  Care  and  Devel- 
opment Block  Grant  and  the  At-Risk  Child  Care  Program  on 
June  6,  1991,  and  June  25,  1991,  respectively. 

The  Subcommittee  on  Human  Resources  held  a  hearing  on  Sep- 
tember 17,  1991,  to  review  and  comment  on  the  Administration's 
proposed  rule  for  the  At-Risk  Child  Care  Program,  and  the  interim 
final  rule  for  the  Child  Care  and  Development  Block  Grant,  as  part 
of  an  ongoing  effort  to  monitor  implementation  of  the  new  law. 

With  respect  to  the  At-Risk  Child  Care  Program,  of  major  con- 
cern was  the  Administration's  interpretation  of  the  statutory  re- 
quirement regarding  child  care  standards.  Witnesses  expressed  con- 
cern that  HHS's  regulations  in  this  area  would  limit  the  ability  of 
States  to  require  higher  standards  for  publicly-subsidized  child  care 
than  for  privately-arranged  care,  and  that  such  a  limit  does  not 
conform  with  congressional  intent  or  the  statutory  language  and  is 
counter  to  policies  and  practices  currently  followed  in  many  States. 

With  respect  to  the  Child  Care  and  Development  Block  Grant, 
the  witnesses  expressed  concern  that  the  regulations  limit  State 
flexibility  to  determine  standards  and  other  requirements  adequate 
to  protect  the  health  and  safety  of  children  in  child  care  funded 
under  the  grant,  and  the  regulations  limit  State  flexibility  to  im- 
prove the  quality  of  child  care. 
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HHS  responded  to  concerns  regarding  the  limits  on  States'  abili- 
ty to  establish  standards  by  noting  the  importance  of  making  a 
broad  range  of  child  care  options  available  to  parents,  and  to  con- 
cerns regarding  the  child  care  quality  by  noting  the  importance  of 
expanding  the  availability  of  child  care  services  to  families.  HHS 
assured  the  Subcommittee  that  all  comments  would  be  taken  into 
account  as  final  regulations  are  drafted. 

DOES  THE  GOVERNMENT  COLLECT  WHAT'S  OWED? 

IRS  Collection  of  Delinquent  Taxes. — The  Committee  receives 
quarterly  reports  from  IRS  on  the  total  dollar  amount  owed  to  the 
Federal  Government  in  assessed  delinquent  taxes.  At  the  end  of 
fiscal  year  1991,  delinquent  tax  assessments  shown  in  IRS  invento- 
ries totalled  $110  billion. 

The  most  recent  IRS  report  (for  the  quarter  ending  Septem- 
ber 30,  1991)  showed  that  tax,  penalty,  and  interest  assessments  in 
the  accounts  receivable  inventory  totalled  $70  billion.  This  is  an  in- 
crease of  $6  billion  above  the  September  30,  1990,  inventory  level. 
Further,  IRS  reported  that  an  additional  $40.5  billion  in  assess- 
ments were  in  the  currently-not-collectible  inventory.  IRS  reported 
that  the  $110  billion  owed  included  42  individual  accounts,  99  busi- 
ness and  estate  accounts,  and  37  other  accounts  with  balances  in 
excess  of  $10  million  each. 

GAO  issued  two  reports  (GAO/GGD-91-94  and  GAO/GGD-91- 
89)  to  the  Subcommittee  on  Oversight  addressing  accounts  receiva- 
ble inventory  issues.  In  August  1991,  GAO  reported  that  IRS  did 
not  have  a  centralized  effort  for  preventing,  identifying,  or  collect- 
ing delinquent  employment  taxes.  In  September  1991,  GAO  report- 
ed that  the  dollar  amount  of  receivables  that  remains  uncollected 
and  is  subsequently  written-off  upon  expiration  of  the  statute  of 
limitations  has  grown  steadily  over  the  past  five  years,  from  $2.3 
billion  in  1986  to  $4.6  billion  in  1990.  GAO  estimated  that  49  per- 
cent of  IRS's  $93  billion  accounts  receivable  and  the  currently-not- 
collectible  inventories  at  the  end  of  fiscal  year  1990  were  at  risk  of 
being  written-off. 

Pension  Benefit  Guaranty  Program. — Early  in  1991,  the  Subcom- 
mittee on  Oversight  received  two  reports  pertaining  to  the  Pension 
Benefit  Guaranty  Corporation  (PBGC):  one  from  the  PBGC  Inspec- 
tor General  and  a  second  from  the  Comptroller  General  of  the 
United  States.  These  reports  raised  questions  about  PBGC's  pro- 
gram to  process,  collect,  and  account  for  premium  income  and  data 
related  to  premium  payments.  There  was  concern  that  the  reported 
weaknesses  in  PBGC's  premium-processing  system  and  weaknesses 
in  its  financial  statements  pose  a  threat  to  the  continued  integrity 
of  the  premium-based  insurance  system. 

The  Subcommittee  confirmed  several  weaknesses,  finding  that 
the  PBGC's  premium-processing  system's  computer  functions  were 
not  operational  for  two  years  and  that  various  management  and  ac- 
counting systems  are  inadequate,  leaving  the  PBGC  and  the  Con- 
gress without  the  information  necessary  to  fully  and  accurately 
assess  the  current  premium  structure. 

To  correct  these  problems,  the  Subcommittee  recommended  that 
the  PBGC  take  steps  to  improve  its  internal  management  controls, 
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including  ensuring  collection  of  delinquent  1988  premiums  prior  to 
expiration  of  the  statute  of  limitations,  annual  data  matches  be- 
tween PBGC  and  IRS,  and  implementation  by  PBGC  of  mandatory 
premium  payment  control  procedures. 

The  Subcommittee's  recommendation  has  been  incorporated  into 
H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991,"  which 
is  pending  in  the  full  Committee. 

IRS  Audit  Coverage. — An  important  measure  of  how  well  our 
Government  is  working  is  how  well  IRS  carries  out  its  responsibil- 
ity to  enforce  existing  tax  laws.  In  this  regard,  IRS's  audit  responsi- 
bilities are  especially  key.  Budget  estimates  indicated  that  fiscal 
year  1992  marked  the  fourth  consecutive  year  in  which  the  IRS 
audit  rate  fell  below  one  percent.  The  IRS  Commissioner  stated 
that  he  did  not  believe  current  audit  coverage  levels  were  ade- 
quate. 

The  IRS  Commissioner  also  reported  that  while  IRS  may  be 
keeping  pace  with  returns  filed  by  average  Americans  (due  to  high- 
volume  information  matching  programs),  it  is  falling  far  behind  in 
coverage  of  large  corporations,  Schedule  C  filers,  and  partnerships. 
The  Commissioner  noted  that  the  decline  in  audit  rates  has  been 
the  result  of  (1)  increased  workload  without  comparable  increased 
staffing  and  (2)  the  complexity  of  the  tax  laws. 

Administration  of  the  Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms.— On  March  20,  1991,  the  Subcommittee  on  Oversight  con- 
ducted a  hearing  to  review  the  adequacy  of  the  Administration's 
fiscal  year  1992  budget  proposals  for  the  Bureau  of  Alcohol,  Tobac- 
co and  Firearms  (BATF).  The  hearing  was  the  Subcommittee's  first 
comprehensive  review  of  BATF  operations.  Since  July  1,  1987, 
BATF  has  had  responsibility  for  depositing  and  accounting  for  alco- 
hol and  tobacco  excise  taxes,  and  alcohol,  tobacco  and  firearms  oc- 
cupational taxes.  On  January  1,  1991,  BATF  began  collecting  fire- 
arms excise  taxes. 

In  a  report  to  the  Subcommittee,  BATF  noted  that  "investigative 
findings  show  labeling  fraud  and  tax  evasion  schemes  are  wide- 
spread throughout  the  industry."  BATF  presented  evidence  at  the 
hearing  of  fraud  activity,  including  the  smuggling  of  alcoholic  bev- 
erages into  the  United  States  without  payment  of  any  tax,  pay- 
ment of  tax  at  a  lower  rate  by  misclassifying  the  type  of  beverage, 
and  using  double  invoicing  for  purposes  of  Customs  documentation. 

ARE  OUR  MANAGEMENT  SYSTEMS  AND  PRACTICES  APPROPRIATE? 

IRS  Modernization. — At  a  March  20,  1991,  hearing  held  by  the 
Subcommittee  on  Oversight,  the  IRS  Commissioner  and  GAO  pre- 
sented testimony  regarding  the  progress  in  implementing  Tax  Sys- 
tems Modernization  (TSM).  TSM  is  IRS's  effort  to  modernize  its 
computer  and  telecommunications  systems.  TSM  began  in  fiscal 
year  1987,  is  expected  to  continue  through  the  year  1999,  and  is  ex- 
pected to  cost  in  excess  of  $8  billion.  The  Subcommittee  received 
reports  and  briefings  throughout  the  year  regarding  IRS's  progress 
in  implementing  TSM. 

TSM  is  a  complex  system  consisting  of  52  separate  projects.  In 
1991,  IRS  released  its  design  master  plan,  setting  forth  in  detail  the 
"road  map"  by  which  IRS  intends  to  put  together  the  various 
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projects  that  make  up  the  plan.  As  one  of  the  first  steps  in  TSM, 
IRS  has  begun  implementation  of  its  Corporate  Files  On-Line 
(CFOL)  initiative.  CFOL  is  a  series  of  projects  that  will  enable  IRS 
employees  quickly  to  retrieve  and  validate  taxpayer  information 
such  as  the  taxpayer's  name,  address  and  taxpayer  identification 
number.  Previously,  if  there  were  discrepancies  in  this  information, 
IRS  service  center  employees  would  have  to  wait  hours  (or  days)  for 
a  response  to  their  inquiries  to  off-site  master  files.  The  CFOL  initi- 
ative is  designed  to  reduce  unpostables,  to  require  fewer  taxpayer 
contacts,  and  to  result  in  faster  case  resolution. 

Customs  Modernization. — On  November  26,  1991,  H.R.  3935,  the 
"Customs  Modernization  and  Informed  Compliance  Act,"  was  intro- 
duced by  Subcommittee  Chairman  Gibbons  and  Subcommittee 
Ranking  Minority  Member  Crane,  and  Congressman  Pease.  This 
comprehensive  reform  bill  was  the  product  of  year-long  discussions 
and  consultations  between  the  Subcommittee  staff  and  representa- 
tives of  Customs  and  the  Joint  Industry  Group  (JIG)  designed  to 
merge  the  provisions  of  two  separate  bills  introduced  on  behalf  of 
the  JIG  and  the  Administration. 

H.R.  3935  would  remove  archaic  statutory  provisions  requiring 
"paper"  documentation,  and  provide  authority  for  full  electronic 
processing  of  all  customs-related  transactions  under  the  National 
Customs  Automation  Program  (NCAP).  In  return  for  waiving  pa- 
perwork requirements,  importers  would  be  required  to  maintain 
and  produce  information  after  the  fact.  The  bill  sets  forth  the 
NCAP  goals  of  ensuring  uniform  importer  treatment  across  ports 
and  facilitating  business  activity,  while  improving  compliance  with 
the  customs  laws. 

In  addition,  the  bill  would  authorize  new  automation  initiatives 
for  remote-entry  filing  and  periodic  entry  and  duty  payment.  For 
the  first  time,  the  Customs  Service  would  be  required  to  adequately 
plan,  test,  and  evaluate  the  new  systems  before  implementation,  as 
well  as  provide  data  on  the  adequacy  of  their  current  compliance 
efforts.  The  bill  also  would  provide  new  protections  for  importers 
by  reforming  Customs'  seizure  authority,  establish  a  new  statute  of 
limitations  on  duty  violations,  provide  procedural  safeguards  for 
regulatory  audits,  allow  judicial  review  of  detentions,  and  authorize 
payment  for  damaged  merchandise  for  non-commercial  shipments. 

Customs  Overtime  Pay. — On  June  13,  1991,  GAO  released  the  re- 
sults of  its  investigation  of  Customs'  overtime  abuse  to  the  Subcom- 
mittees on  Oversight  and  Trade.  GAO  reported  not  only  a  recent 
dramatic  increase  in  overtime  pay  by  Customs  under  the  "1911 
Act,"  but  also  gross  abuses  by  management,  improper  payments, 
and  possible  fraud.  GAO  found  that  Customs  has  not  fully  complied 
with  provisions  in  the  regulations  or  its  own  procedures  governing 
the  use  and  payment  of  overtime  for  inspectional  services  and  cited 
numerous  examples  of  managers  scheduling  overtime  for  short  pe- 
riods of  time  that  resulted  in  large  overtime  payments  and  of  in- 
spectors being  paid  overtime  twice  for  the  same  assignments.  GAO 
further  found  that  the  1911  Act,  and  regulations  thereunder,  al- 
lowed for  overtime  being  paid  for  time  not  actually  worked,  or 
what  GAO  called  "phantom  hours." 

To  improve  Customs'  administration  of  inspectional  overtime  and 
ensure  that  resources  are  effectively  and  efficiently  managed  to 
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provide  public  services  to  travelers  and  the  trade  community,  the 
Subcommittee  on  Oversight  recommended  that  the  1911  Act  be 
modified  to  basically  mirror  the  Federal  Employees  Pay  Act 
(FEPA)  rules  which  generally  apply  to  Federal  Government  work- 
ers. Conforming  Customs'  inspectional  overtime  with  the  Govern- 
ment-wide overtime  standards  will  ensure  that  hours  paid  bear  a 
more  direct  relationship  to  hours  worked. 

The  Subcommittee's  recommendations  have  been  incorporated 
into  H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991"; 
the  bill  is  pending  in  the  full  Committee. 


REPORT  OF  THE  COMMITTEE  ON  WAYS  AND  MEANS  ON 
OVERSIGHT  ACTIVITIES 

I.  OVERSIGHT  OF  FEDERAL  TAX  LAWS 

In  1991,  the  full  Committee  on  Ways  and  Means  conducted  five 
hearings,  the  Subcommittee  on  Select  Revenue  Measures  conducted 
four  hearings,  and  the  Subcommittee  on  Oversight  conducted  four 
hearings  and  three  site  visits,  specifically  related  to  the  effective 
and  efficient  administration  of  our  Federal  tax  laws.  In  addition, 
the  full  Committee's  oversight  initiative  hearings  on  May  8  and  9, 
1991,  included  discussion  of  issues  related  to  our  tax  laws  raised  in 
the  testimony  of  the  Director  of  the  Office  of  Management  and 
Budget  (OMB),  representatives  of  the  U.S.  General  Accounting 
Office  (GAO),  former  directors  of  OMB,  and  the  Department  of  the 
Treasury's  Inspector  General  (IG). 

The  OMB  Director  testified  that  there  are  material  weaknesses 
in:  (1)  IRS's  handling  of  the  accounts  receivable  inventory  (also 
noted  in  the  testimony  of  GAO  and  the  Treasury  IG)  and  modern- 
ization of  its  computers;  and  (2)  the  size  of  the  Pension  Benefit 
Guaranty  Corporation's  (PBGC)  unfunded  liabilities  in  substantial- 
ly underfunded  pension  plans.  The  Oversight  Subcommittee  under- 
took activities  related  to  both  of  these  problems  in  1991. 

GAO's  testimony  recommended:  (1)  simplification  of  the  Tax 
Code,  as  the  complexity  in  the  Tax  Code  creates  problems  for  tax- 
payers and  IRS,  notably  in  the  areas  of  Federal  tax  deposits,  amor- 
tization of  intangibles,  and  allocation  of  income  between  foreign 
and  domestic  corporate  subsidiaries;  and  (2)  a  review  of  certain  tax 
expenditures,  including  the  targeted  jobs  tax  credit,  the  research 
and  development  tax  credit,  housing  programs,  and  the  mortgage 
revenue  bond  program.  The  Committee's  efforts  to  simplify  the  Tax 
Code,  in  a  number  of  the  areas  suggested  by  GAO,  are  discussed  in 
this  report. 

With  regard  to  the  administration  of  our  tax  laws,  GAO  testified 
that:  (1)  IRS's  accounts  receivable  is  the  area  of  the  Government 
where  accounting  controls  are  the  weakest  and  where  there  is  a 
great  risk  of  large  losses  to  the  taxpayers;  and,  (2)  IRS's  examina- 
tion program  involving  large  corporations  should  be  reviewed,  as 
80  percent  of  the  $11  billion  in  corporate  tax  assessments  each  year 
are  overturned  in  the  appeals  process.  Finally,  GAO  expressed  con- 
cern about  the  high  potential  for  taxpayer  losses  because  of  waste 
and  fraud  in  the  private  pension  system,  and  because  of  the  inabil- 
ity to  measure  the  accuracy  of  PBGC's  premium  collection  system. 
PBGC's  operations  were  reviewed  by  the  Oversight  Subcommittee 
in  August. 

With  regard  to  services  provided  to  taxpayers,  the  OMB  director 
reported  that  IRS  will  continue  to  improve  taxpayer  service  accura- 
cy through  better  use  of  technology,  and  that  IRS  is  moving  toward 
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one-stop  service  to  taxpayers.  GAO  stated  that  while  IRS  assistance 
to  taxpayers  has  become  more  accurate,  it  has  also  become  less  ac- 
cessible. As  in  prior  years,  the  Oversight  Subcommittee,  in  1991, 
monitored  IRS's  assistance  to  taxpayers  during  the  filing  season. 

Other  testimony  included:  (1)  the  Treasury  IG's  report  that 
BATF  was  not  collecting  all  taxes  owed  because  the  alcohol  produc- 
er compliance  programs  did  not  require  proof  of  export  when  no 
taxes  were  paid;  (2)  the  Treasury  IG's  report  that  the  system  cur- 
rently maintaining  IRS's  accounts  receivable  information  does  not 
produce  accurate  and  reliable  information  on  amounts  owed  by  tax- 
payers; and  (3)  the  recommendation  by  a  former  OMB  Director 
that  the  Committee  consider  allowing  the  filing  of  individual  tax 
returns  every  two  years,  repealing  corporate  income  taxes,  reduc- 
ing capital  gains  rates,  and  collecting  debts  owed  to  the  Federal 
Government  through  the  tax  system.  The  Oversight  Subcommittee 
reviewed  BATF  operations  for  the  first  time  in  1991  as  part  of  a 
review  of  the  Administration's  fiscal  year  1992  budget  proposals. 

In  addition  to  the  issues  raised  by  witnesses  at  hearings,  the 
Committee's  oversight  activities  included  a  review  of  issues  identi- 
fied in  agency  correspondence  to  Chairman  Rostenkowski  as  mat- 
ters which  the  Committee  should  consider  during  its  oversight  ini- 
tiative. 

The  Treasury  Secretary  suggested  that  the  Committee  review: 
consolidation  of  all  Government  payments  within  the  Financial 
Management  Service;  increased  use  of  Cooperative  Administrative 
Support  Units  to  improve  the  economy  of  Federal  operations;  im- 
plementation of  procurement  reforms;  development  of  a  records 
management  system;  and  elimination  of  duplicative  reporting  re- 
quirements to  the  Congress.  In  response  to  the  last  issue,  Chairman 
Rostenkowski  wrote  to  the  Treasury  Secretary  and  indicated  that 
the  Committee  had  taken  action  in  the  Omnibus  Budget  Reconcili- 
ation Act  (OBRA)  of  1990  to  eliminate,  or  extend  the  due  date  of, 
numerous  mandates  for  Treasury  tax  studies.  Chairman  Rosten- 
kowski requested  a  specific  listing  of  the  duplicative  reports  refer- 
enced by  the  Treasury  Secretary.  No  response  has  been  received. 

The  IRS  Commissioner  suggested  that  the  Committee  review: 
Tax  Systems  Modernization  (TSM);  the  Compliance  2000  program 
to  maximize  voluntary  compliance;  the  blue  print  for  management; 
and  the  quality  of  service  to  the  taxpayers.  The  BATF  Director  re- 
ported that  BATF's  programs  make  efficient  use  of  Federal  funds 
and  effectively  achieve  their  goals.  The  PBGC  Executive  Director 
suggested  review  of  weaknesses  in  internal  controls  and  accounting 
practices,  and  ways  to  limit  pension  underfunding  and  decrease  the 
potential  liability  of  the  Government.  The  Oversight  Subcommittee 
reviewed  these  IRS  and  pension  issues. 

A.  Administration  of  the  Internal  Revenue  Service 
1.  Budget 

The  Oversight  Subcommittee  has  conducted  a  hearing  to  review 
the  Administration's  budget  proposals  for  the  Internal  Revenue 
Service  (IRS)  each  year  since  1985.  Funding  for  IRS  has  increased 
each  year  over  the  past  decade,  and  staffing  has  also  increased 
with  the  exception  of  one  year.  The  following  chart  reflects  IRS 
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staffing  and  funding  levels  for  fiscal  years  1983-1990,  as  well  as  the 
Congressional  allowance  in  fiscal  year  1991: 


Fiscal  year 

Staffing 

Funding  (billions) 

1 

$2,968 

3.279 

3.601 

3.842 

4.335 

5.025 

5.195 

5.5 

6.111 

1  QftA 

1985 

92  259 

1986  

95,880  

1987  

102,189  

1988  

114,875.  

1989  

105,920  

1990  

111,858  

1991  

115,622  

On  March  20,  1991,  the  Subcommittee  conducted  a  hearing  to 
review  the  adequacy  of  the  Administration's  fiscal  year  1992 
budget  proposal  of  $6,733  billion  and  116,585  positions.  This  repre- 
sented an  increase  of  $621  million  and  963  positions  over  the  fiscal 
year  1991  levels.  Specifically,  the  Subcommittee  reviewed  whether 
the  proposed  funding  and  staffing  levels  would  allow  IRS  to  handle 
its  fiscal  year  1992  estimated  workload,  including:  processing  198 
million  tax  returns;  collecting  $1.1  trillion  in  taxes  due;  issuing  82 
million  refunds;  examining  1.2  million  returns;  and  assisting  79 
million  taxpayers.  Further,  the  Subcommittee  examined  the  status 
of  IRS's  tax  system  modernization  program. 

The  IRS  Commissioner  responded  to  Subcommittee  questions  re- 
garding the  impact  on  IRS  operations  of  funding  shortfalls  totalling 
nearly  $900  million  in  fiscal  years  1989  and  1990  and  an  estimated 
$200  million  in  fiscal  year  1991,  and  a  two-year  hiring  freeze.  Al- 
though the  Administration  submitted  an  IRS  budget  which  was 
$200  million  less  than  the  amount  the  Commissioner  felt  necessary 
to  achieve  critical  tax  objectives,  the  Commissioner  indicated  that 
the  Administration's  budget  "does  adequately  and  properly  fund 
base  requirements  to  maintain  current  programs  and  provide 
better  service  to  taxpayers,  continue  the  commitment  to  the  long- 
term  modernization  of  the  tax  system  which  eases  taxpayer 
burden,  and  provides  for  modest  and  sustained  growth  of  our  front- 
line compliance  and  enforcement  programs."  In  addition,  the  Com- 
missioner testified  concerning  the  tax  policy  and  administration 
implications  of  the  funding  and  staffing  levels  proposed  for  certain 
specific  IRS  functions  including:  taxpayer  service,  examination,  col- 
lection, tax-exempt  organizations,  income  tax  refund  fraud  detec- 
tion, and  the  tax  system  modernization  program.  These  areas  are 
outlined  below. 

At  the  Subcommittee's  hearing,  the  IRS  Commissioner  and  GAO 
presented  testimony  regarding  the  progression  implementing  Tax 
Systems  Modernization  (TSM).  TSM  is  IRS's  effort  to  modernize  its 
computer  and  telecommunications  systems.  TSM  began  in  fiscal 
year  1987,  is  expected  to  continue  through  the  year  1999,  and  is  ex- 
pected to  cost  in  excess  of  $8  billion.  The  Subcommittee  received 
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reports  and  briefings  throughout  the  year  regarding  IRS's  progress 
in  implementing  TSM. 

TSM  is  a  complex  system  consisting  of  52  separate  projects.  In 
1991,  IRS  released  its  design  master  plan,  setting  forth  in  detail  the 
"road  map"  by  which  IRS  intends  to  put  together  the  various 
projects  that  make  up  the  plan.  As  one  of  the  first  steps  in  TSM, 
IRS  has  begun  implementation  of  its  Corporate  Files  On-Line 
(CFOL)  initiative.  CFOL  is  a  series  of  projects  that  will  enable  IRS 
employees  quickly  to  retrieve  and  validate  taxpayer  information 
such  as  the  taxpayer's  name,  address  and  taxpayer  identification 
number.  Previously,  if  there  were  discrepancies  in  this  information, 
IRS  service  center  employees  would  have  to  wait  hours  (or  days)  for 
a  response  to  their  inquiries  to  off-site  master  files.  The  CFOL  initi- 
ative is  designed  to  reduce  unpostables,  to  require  fewer  taxpayer 
contacts,  and  to  result  in  faster  case  resolution.  During  its  visit  to 
the  Memphis  Service  Center,  the  Oversight  Subcommittee  received 
a  demonstration  of  one  of  the  CFOL  projects.  In  addition,  in 
August  1991,  GAO  issued  a  report  to  the  Oversight  Subcommittee 
(GAO/IMTEC-91-41FS)  describing  IRS'  progress  in  implementing 
the  CFOL  project. 

In  follow-up  to  this  hearing,  on  May  10,  1991,  Chairman  Rosten- 
kowski  and  Subcommittee  Chairman  Pickle  forwarded  their  con- 
cerns in  a  letter  to  the  Honorable  Edward  R.  Roybal,  Chairman, 
Subcommittee  on  Treasury,  Postal  Service  and  General  Govern- 
ment, House  Committee  on  Appropriations.  The  letter  to  the  Ap- 
propriations Subcommittee  urged  full  funding  of  the  Administra- 
tion's IRS  budget  proposals.  Further,  the  letter  expressed  concern 
that  the  level  of  funding  proposed  by  the  Administration  would  not 
allow  for  increases  in  the  availability  of  toll-free  taxpayer  assist- 
ance and  for  improvement  of  tax  law  compliance  and  enforcement 
activities  involving  high-income  taxpayers. 

The  Treasury,  Postal  Service  and  General  Government  Appro- 
priations Act  of  1992  (P.L.  102-141)  provides  $6,674  billion  for  IRS 
in  fiscal  year  1992  which  is  $566  million  over  funding  for  fiscal 
year  1991  and  $59  million  below  the  Administration's  budget  pro- 
posal. 

2.  The  1991  Tax  Return  Filing  Season 

As  in  prior  years,  the  Oversight  Subcommittee  received  weekly 
filing  season  reports  from  IRS  on  service  center  inventory  levels, 
telephone  assistance  to  taxpayers,  forms  availability,  and  computer 
problems.  During  the  1991  filing  season,  the  Subcommittee  con- 
ducted site  visits  to  two  of  IRS's  ten  service  centers  where  income 
tax  returns  are  processed,  the  Memphis  Service  Center  (February 
22,  1991)  and  the  Cincinnati  service  Center  (April  15,  1991).  also, 
the  Subcommittee  visited  IRS's  toll-free  telephone  assistance  site 
for  the  Cincinnati  District  to  monitor  the  questions  raised  by  tax- 
payers attempting  to  comply  with  filing  requirements. 

The  Subcommittee  discussed  the  1991  tax  return  filing  season  at 
its  March  20,  1991,  hearing.  At  that  time,  GAO  reported  that  the 
1991  filing  season  was  successful  and  the  Subcommittee  questioned 
the  IRS  Commissioner  about  issues  raised  during  the  Subcommit- 
tee's site  visits,  such  as,  income  tax  refund  fraud  detection, 
common  taxpayer  filing  errors,  IRS  processing  errors,  and  electron- 
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ic  filing.  The  following  chart  shows  IRS  returns  processing  activi- 
ties shortly  after  the  April  15,  1991,  filing  deadline,  as  compared 
with  1990  levels: 


January  through — 

May  4,  1990 

May  3,  1991 

Returns  Received  

106,160,000 

107,181,000 

Returns  Processed  

80,252,000 

80,919,000 

Refunds  Issued  

62,821,000 

63,225,000 

Average  Refund  Amount  

$871 

$924 

Electronically  Filed  Returns  

7,492,695 

4,189,243 

a.  Assistance  to  Taxpayers 

The  Oversight  Subcommittee  reviewed  IRS  assistance  to  taxpay- 
ers telephoning  the  toll-free  assistance  program  by  monitoring 
actual  taxpayer  calls  to  IRS's  Cincinnati  District  Office.  As  in  prior 
filing  seasons,  the  Subcommittee  received  reports  from  IRS  and 
GAO  on  the  ability  of  taxpayers  to  receive  assistance  and  the  accu- 
racy of  the  assistance  received.  During  the  1991  filing  season,  there 
was  an  improvement  in  the  accuracy  of  IRS  responses  to  taxpayers. 

Cumulative  1991  filing  season  information  indicated  that  IRS  an- 
swered 18  million  telephone  calls  from  taxpayers  requesting  assist- 
ance, while  25.5  million  telephone  calls  for  assistance  could  not  be 
connected  because  telephone  lines  were  busy.  This  compared  with 
1990  data,  showing  17.4  million  telephone  calls  answered  and  32.6 
million  calls  that  could  not  be  connected.  Further,  IRS  reported 
that  84  percent  of  the  answers  provided  by  IRS  to  taxpayers  with 
tax  return  filing  and  tax  law  questions  were  correct,  in  comparison 
with  accuracy  rates  of  77  percent  in  1990  and  63  percent  in  1989. 

b.  Income  Tax  Return  Filing  Errors 

The  Oversight  Subcommittee  received  reports  of  common  errors 
made  by  taxpayers  and  IRS  during  the  tax  return  filing  season.  Ac- 
cording to  the  13  weekly  IRS  filing  season  reports  to  the  Subcom- 
mittee, the  top  taxpayer  errors  in  the  1991  filing  season  included: 
the  failure  of  eligible  taxpayers  to  claim  the  earned  income  tax 
credit  (EITC);  use  of  the  wrong  income  figures  when  computing  the 
EITC;  use  of  an  incorrect  standard  deduction  amount;  and  errone- 
ous mathematics  in  determining  the  refund  amount. 

In  March  1991,  GAO  issued  a  report  to  the  Oversight  Subcommit- 
tee (GAO/GGD  9-66)  which  found  a  decline  in  the  percentage  of  re- 
turns which  IRS  computers  identified  as  containing  errors.  GAO 
reported  that,  in  the  1990  filing  season,  taxpayers  erred  on  seven 
percent  of  the  returns  and  IRS  erred  in  processing  nine  percent  of 
the  returns.  IRS  errors  included  the  failure  to  enter  necessary 
codes  and  information  into  the  computer. 
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c.  Income  Tax  Refund  Fraud  Detection 

At  the  Memphis  and  Cincinnati  service  centers  and  during  its 
hearing  on  the  filing  season,  the  Oversight  Subcommittee  investi- 
gated the  types  of  schemes  used  to  obtain  fraudulent  income  tax 
refunds.  The  Subcommittee  found  that  refund  fraud  schemes  in- 
cluded false  income  and/or  tax  withheld,  non-existent  dependents, 
false  filing  status,  false  earned-income  tax  credits  (EITC),  false 
credits  for  Federal  tax  on  fuels,  and  false  child  care  credits.  Fur- 
ther, IRS  data  forwarded  to  the  Subcommittee  showed  an  increase 
in  the  refund  fraud  schemes  on  electronically  filed  returns  where 
the  refund  is  more  rapidly  processed.  From  January  through 
March  1990,  there  were  24  fraud  schemes  involving  $187,000  in 
fraudulent  refund  claims.  During  the  same  period  in  1991,  there 
were  87  such  schemes  involving  $3.3  million.  IRS  reportedly  has 
undertaken  efforts  to  address  systemic  problems  caused  by  the 
rapid  processing  of  electronic  refunds. 

3.  Enforcement  of  the  Tax  Laws 

As  in  prior  years,  the  Oversight  Subcommittee  analyzed  IRS's 
tax  law  enforcement  as  part  of  its  hearing  on  IRS's  budget.  Budget 
estimates  indicated  that  fiscal  year  1992  would  mark  the  fourth 
consecutive  year  where  the  audit  rate  has  fallen  below  one  percent. 
The  IRS  Commissioner  testified  that  he  did  not  believe  current 
audit  coverage  levels  were  adequate. 

The  IRS  Commissioner  also  reported  that  while  IRS  may  be 
keeping  pace  with  returns  filed  by  average  Americans  (due  to  high- 
volume  information  matching  programs),  it  is  falling  far  behind  in 
coverage  of  large  corporations,  Schedule  C  filers,  and  partnerships. 
The  Commissioner  noted  that  the  decline  in  audit  rates  has  been 
the  result  of  increased  workload  without  comparable  increased 
staffing  and  the  complexity  of  the  tax  laws. 

The  following  data  from  IRS's  testimony  showed  the  declining 
audit  rates  from  1981  through  1990  and  the  projected  increases  in 
1991: 


[In  percent] 


1981 

1990 

Change 
1981-90 

1991  (est.) 

All  Corporations  

5.1 

2.6 

-50 

3.5 

Large    Corporations  (Assets 

over  $100  million)  

80.5 

59.1 

-27 

73.1 

Partnerships  

1.6 

0.8 

-50 

0.9 

Upper     Income  Individuals 

(Business    Gross  Receipts 

over  $100,000)  

7.1 

3.4 

-52 

3.7 

All  Nonbusiness  Individuals  

1.7 

0.7 

-58 

0.8 

Underreporter  Notices  

2.4 

2.3 

-4 

3.9 

Nonbusiness  Individuals 

(Audits  and  Contacts)  

4.6 

3.6 

-22 

5.5 
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4-  Collection  of  Delinquent  Taxes 

The  Oversight  Subcommittee  received  quarterly  reports  from  IRS 
on  the  total  dollar  amount  owed  to  the  Federal  Government  in  as- 
sessed delinquent  taxes.  At  the  end  of  fiscal  year  1991,  delinquent 
tax  assessments  shown  in  IRS  inventories  totalled  $110  billion. 

The  most  recent  IRS  report  (for  the  quarter  ending  September 
30,  1991)  showed  that  tax,  penalty,  and  interest  assessments  in  the 
accounts  receivable  inventory  totalled  $70  billion.  This  is  an  in- 
crease of  $6  billion  above  the  September  30,  1990,  inventory  level. 
Further,  IRS  reported  that  an  additional  $40.5  billion  in  assess- 
ments were  in  the  currently-not-collectible  inventory.  To  conform 
with  a  Treasury  Department  mandate,  these  accounts  were  re- 
moved from  the  accounts  receivable  inventory,  while  accruals  of  in- 
terest and  penalties  were  added  to  the  inventory,  on  September  30, 
1989.  IRS  reported  that  the  $110  billion  owed  included  42  individ- 
ual accounts,  99  business  and  estate  accounts,  and  37  other  ac- 
counts with  balances  in  excess  of  $10  million  each. 

GAO  issued  two  reports  (GAO/GGD-91-94  and  GAO/GGD-91- 
89)  to  the  Oversight  Subcommittee  addressing  accounts  receivable 
inventory  issues.  In  August  1991,  GAO  reported  that  IRS  did  not 
have  a  centralized  effort  for  preventing,  identifying,  or  collecting 
delinquent  employment  taxes.  In  September  1991,  GAO  reported 
that  the  dollar  amount  of  receivables  that  remains  uncollected  and 
is  subsequently  written-off  upon  expiration  of  the  statute  of  limita- 
tions has  grown  steadily  over  the  past  five  years,  from  $2.3  billion 
in  1986  to  $4.6  billion  in  1990.  GAO  estimated  that  49  percent  of 
IRS's  $93  billion  accounts  receivable  and  the  currently-not-collect- 
ible inventories  at  the  end  of  fiscal  year  1990  were  at  risk  of  being 
written-off. 

B.  Tax  Law  Simplification 

In  February  1990,  Chairman  Rostenkowski  announced  a  legisla- 
tive initiative  to  simplify  the  tax  laws.  He  requested  the  interested 
public,  the  Treasury  Secretary,  and  the  staffs  of  the  Ways  and 
Means  Committee  and  the  Joint  Committee  on  Taxation  to  develop 
tax  simplification  proposals  for  review  by  the  Committee.  In  re- 
sponse, hundreds  of  suggestions  were  received  and  published  in  an 
extensive  Ways  and  Means  Committee  Print  (101-27). 

After  the  proposals  were  received,  Chairman  Rostenkowski  laid 
out  several  criteria  for  evaluating  their  merits: 

•  First,  whether  the  proposal  would  significantly  reduce  me- 
chanical complexity  or  recordkeeping  requirements; 

•  Second,  whether  the  proposal  would  significantly  reduce  com- 
pliance and  administrative  costs; 

•  Third,  whether  the  proposal  would  preserve  underlying  policy 
objectives  of  current  law  and  not  create  or  reopen  opportuni- 
ties for  abusive  tax  planning; 

•  Fourth,  whether  the  proposal  is  consistent  with  generally  ac- 
cepted tax  principles; 

•  Fifth,  whether  the  proposal  would  cause  significant  shifts  of 
tax  burdens  among  taxpayers; 

•  Sixth,  whether  the  simplification  that  the  proposal  would 
achieve  outweighs  the  instability  resulting  from  making  any 
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statutory  change,  as  opposed  to  permitting  statutory  repose; 
and 

•  Seventh,  whether  revenue  effects  of  the  proposal  would  com- 
port with  current  revenue  and  budgetary  constraints. 

Using  these  criteria,  the  staffs  of  the  tax-writing  committees  in 
both  houses  and  the  Joint  Committee  on  Taxation,  in  a  bipartisan 
manner  and  with  the  full  participation  of  the  Treasury  Depart- 
ment and  IRS  staff,  assessed  each  of  the  simplification  proposals. 
Chairman  Rostenkowski  then  introduced,  and  the  Committee  held 
hearings  on,  several  bills  reflecting  their  collective  recommenda- 
tions. These  bills  are  briefly  described  below.  In  addition,  Chairman 
Rostenkowski  introduced  a  bill  simplifying  the  tax  law  applicable 
to  pensions  which  is  described  in  this  section  under  E.,  Pensions. 

Chairman  Rostenkowski  indicated  that  he  intends  the  tax  simpli- 
fication initiative  to  be  ongoing,  and  has  continued  to  welcome  ad- 
ditional tax  simplification  proposals  to  be  evaluated  under  the  cri- 
teria indicated  above. 

1.  The  Tax  Simplification  Act  of  1991,  and  Additional  Tax  Simpli- 

fication 

On  June  26,  1991,  Chairman  Rostenkowski,  together  with  Rank- 
ing Minority  Member  Archer,  introduced  H.R.  2777,  the  "Tax  Sim- 
plification Act  of  1991."  On  the  same  day,  an  identical  bill,  S.  1394, 
was  introduced  by  Senate  Finance  Committee  Chairman  Bentsen 
and  Ranking  Republican  Packwood.  Also  on  June  26,  1991,  Chair- 
man Rostenkowski  introduced  H.R.  2775,  which  contains  additional 
tax  simplification  proposals. 

H.R.  2777  and  H.R.  2775  together  contain  over  100  proposals  to 
simplify  discrete  sections  of  the  Tax  Code.  The  proposals  cover  a 
number  of  different  areas  of  the  tax  law,  including  the  taxation  of 
individuals,  large  partnerships,  and  S  corporations.  The  bills  also 
contain  proposals  to  simplify  taxation  of  foreign-source  income,  tax 
accounting,  minimum  tax  provisions,  the  treatment  of  tax-exempt 
bonds,  and  estate  and  gift  taxation.  In  addition,  the  bills  would  sim- 
plify and  modernize  various  excise  tax  provisions  and  administra- 
tive provisions. 

Proposals  in  H.R.  2777  and  H.R.  2775  relating  to  widely-held 
partnerships  and  tax-exempt  bonds  were  referred  to  the  Subcom- 
mittee on  Select  Revenue  Measures,  which  held  public  hearings  on 
these  proposals  on  July  29,  1991. 

The  full  Committee  held  public  hearings  on  the  other  proposals 
contained  in  the  two  bills  on  July  23  and  24,  1991. 

2.  The  Tax  Treatment  of  Mutual  Funds 

On  June  24,  1991,  Chairman  Rostenkowski  and  other  Committee 
members  introduced  H.R.  2735,  to  simplify  and  make  more  rational 
the  tax  treatment  of  mutual  funds  and  their  shareholders.  In  par- 
ticular, this  bill  would  remove  certain  restrictions  on  the  ability  of 
mutual  funds  to  make  certain  short-term  investments,  would  re- 
quire improved  information  reporting  to  mutual  fund  investors, 
and  would  make  certain  other  changes.  This  bill  was  referred  to 
the  Subcommittee  on  Select  Revenue  Measures,  which  held  public 
hearings  on  it  on  September  17,  1991. 
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3.  To  Simplify  the  Tax  Treatment  of  Intangible  Assets 

On  July  25,  1991,  Chairman  Rostenkowski  introduced  H.R.  3035, 
to  simplify  the  tax  treatment  of  intangible  assets,  which  has  long 
been  a  major  source  of  controversy  between  taxpayers  and  IRS. 
The  bill  was  intended  to  eliminate  much  of  this  controversy  by  pro- 
viding a  more  uniform,  predictable  set  of  rules  for  amortizing  in- 
tangible assets.  On  October  2  and  29,  1991,  the  Committee  held 
public  hearings  on  H.R.  3035,  as  well  as  other  legislative  proposals 
relating  to  the  tax  treatment  of  intangible  assets. 

Jf.  The  Earned  Income  Tax  Credit  Simplification  Act  of  1991 

On  November  20,  1991,  Chairman  Rostenkowski  and  other  Com- 
mittee members  introduced  H.R.  3828,  the  "Earned  Income  Simpli- 
fication Act  of  1991." 

Calculation  of  the  Earned  Income  Tax  Credit  (EITC)  presents  dif- 
ficulties for  taxpayers.  It  ranks  high  among  the  list  of  taxpayer 
errors.  Further,  at  an  Oversight  Subcommittee  site  visit  to  an  IRS 
service  center  in  1991,  IRS  reported  that  taxpayer  difficulties  with 
the  EITC  is  one  of  the  major  tax  return  processing  problems. 

H.R.  3828  would  simplify  the  EITC  by  repealing  certain  compo- 
nents of  the  credit  (the  health  care  credit  and  the  young  child  sup- 
plemental credit),  and  by  using  the  revenues  saved  by  repealing 
these  complex  credit  calculations  to  increase  the  basic  credit  rate 
and  the  adjustment  for  larger  families.  These  changes  are  intended 
to  increase  the  chances  that  the  intended  beneficiaries  will  actually 
receive  the  benefits  of  the  EITC. 

C.  Safeguards  for  Taxpayers  in  Dealing  With  IRS 

On  November  14,  1991,  the  Oversight  Subcommittee  submitted  to 
the  Committee  its  report  and  recommendations  on  the  need  for  tax- 
payer bill  of  rights  legislation  and  reform  of  IRS.  This  report 
(WMCP  102-28)  was  approved  by  the  Subcommittee  on  a  bipartisan 
basis  on  November  13,  1991,  and  was  the  result  of  the  Subcommit- 
tee's ongoing  investigation  and  July  18  and  September  25,  1991, 
hearings  on  IRS  practices,  policies,  and  procedures. 

The  Subcommittee  report  provides  a  brief  background  on  the 
Subcommittee's  33  findings  with  regard  to  problems  taxpayers  face 
with  the  administration  of  our  tax  system,  and  the  Subcommittee's 
recommendations  for  administrative  and  legislative  change.  In 
summary,  the  Subcommittee  recommended  the  need  for:  creation 
of  an  independent  taxpayer  advocate;  expansion  of  *  'taxpayer  as- 
sistance order"  authority;  improved  installment  agreements;  exten- 
sion of  the  interest-free  period  for  remitting  tax;  an  election  to  file 
a  joint  return  without  making  full  payment;  IRS  authority  to  with- 
draw IRS  liens;  IRS  authority  to  return  levied  monies;  better  use  of 
offers-in-compromise;  equitable  treatment  of  divorced  or  separated 
spouses;  an  appeals  process  for  certain  collection  cases;  expansion 
of  abatement-of-interest  authority;  limitations  on  the  '  'responsible 
officer"  penalty;  IRS  education  of  volunteers  with  tax-exempt  orga- 
nizations; disclosure  of  "responsible  officer"  penalty  actions;  notifi- 
cation of  delinquent  employment  tax  deposits;  annual  designation 
of  "responsible  officers";  notification  to  taxpayers  of  overpayments; 
extension  of  time  to  pay  taxes;  assistance  with  erroneous  and 
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fraudulent  information  returns;  IRS  verification  of  the  accuracy  of 
information  returns;  expansion  of  attorney  fees  awards;  clarity  of 
deficiency  notices;  improved  change-of-address  procedures;  protec- 
tions for  taxpayers  given  IRS  advice;  equalization  of  interest  rates; 
taxpayer-rights  education  for  revenue  officers;  reports  on  miscon- 
duct by  IRS  employees;  assistance  to  the  special  needs  of  taxpayers; 
review  of  IRS  notices  of  deficiencies;  clarity  of  IRS  forms  and  no- 
tices; review  of  IRS  employee  suggestions;  consistent  treatment  of 
late  filers;  and  extension  of  the  45-day  interest-free  period  for  issu- 
ing refunds. 

The  recommendations  have  been  incorporated  into  H.R.  3838,  the 
"Taxpayer  Bill  of  Rights  Act  of  1991,"  introduced  by  Subcommittee 
Chairman  Pickle  and  Ranking  Minority  Member  Schulze  on  No- 
vember 21,  1991. 

D.  Tax-Exempt  Organizations 
L  Tax-Exempt  Hospitals 

On  July  10,  1991,  the  Committee  held  a  hearing  on  the  tax- 
exempt  status  of  hospitals  with  a  particular  focus  on  proposals  to 
establish  new  charity  care  standards. 

Under  section  501(c)(3)  of  the  Internal  Revenue  Code,  organiza- 
tions formed  and  operated  exclusively  for  charitable  purposes  may 
be  exempt  from  Federal  income  tax.  While  hospital  activities  are 
not  among  those  specifically  listed  as  tax-exempt,  IRS  has  general- 
ly viewed  not-for-profit  hospitals  as  charitable  organizations  if  they 
comply  with  the  applicable  statutory  and  administrative  require- 
ments. 

Among  the  statutory  requirements  for  exempt  status  are  the  pro- 
hibitions against  private  inurement  and  private  benefit.  Prior  to 
1969,  IRS  also  required  hospitals  to  provide  some  level  of  charity 
care  in  order  to  qualify  for  tax-exempt  status.  In  1969,  IRS  modi- 
fied this  position  and  replaced  it  with  a  community  benefit  stand- 
ard. Among  the  community  benefits  specifically  required  were  an 
independent  board  of  trustees,  an  open  medical  staff,  and  an  open 
emergency  room.  In  1983,  IRS  ruled  that  this  last  requirement 
could  be  waived  in  certain  circumstances. 

Given  the  number  of  Americans  without  health  insurance  and 
the  value  of  tax  exemption  to  not-for-profit  hospitals,  concerns 
have  been  raised  about  the  appropriateness  of  the  community  bene- 
fit standard.  During  the  hearing,  testimony  was  received  about  pro- 
posals to  replace  the  community  benefit  standard  with  an  explicit 
charity  care  standard. 

In  particular,  testimony  from  GAO  noted  that  the  link  between 
tax-exempt  status  and  the  provision  of  charitable  services  for  the 
poor  or  underserved  is  weak.  GAO  also  noted  that  many  hospitals 
receive  a  tax  exemption  in  which  the  value  exceeds  the  value  of 
the  charitable  services  provided. 

IRS  agreed  with  GAO's  general  proposition  but  noted  the  oper- 
ational difficulties  in  defining  a  rigid  standard  for  charity  care.  IRS 
pointed  out  that  intermediate  sanctions  might  be  useful  in  this 
area  and  that  enforcement  of  the  prohibitions  on  private  inure- 
ment need  to  be  strengthened. 
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On  November  22,  1991,  IRS  issued  a  general  counsel  memoran- 
dum which  strengthens  enforcement  of  the  private  inurement 
standard.  The  Committee  will  continue  to  analyze  the  question  of 
whether  a  more  specific  charity  care  standard  is  appropriate. 

2.  Unrelated  Business  Income  Tax  Compliance  Data 

The  Oversight  Subcommittee  has  been  concerned  for  some  time 
about  the  income-producing  activities  of  tax-exempt  organizations 
and  their  compliance  with  the  unrelated  business  income  tax 
(UBIT)  laws.  Form  990-T  revenue  receipts  rose  from  $38.4  million 
in  1984  to  $136  million  in  1988.  However,  in  1989  and  1990,  collec- 
tions dropped  to  $115.6  million  and  $127.9  million  respectively.  Fol- 
lowing a  peak  in  1988,  the  number  of  Forms  990-T  filed  each  year 
has  continued  to  increase,  but  there  has  been  a  decrease  in 
amounts  of  UBIT  collected  which  may  indicate  decreasing  compli- 
ance. 


1984 

1985 

1986 

1987 

1988 

1989 

1990 

Collections  (in 

millions)  

$38.4 

$30.2 

$53.1 

$119.9 

$136.0 

$115.6 

$127.9 

Returns  

25,185 

24,103 

32,224 

33,286 

35,122 

37,180 

38,861 

In  1988,  the  Oversight  Subcommittee  had  under  consideration  a 
draft  report  which  contained  proposed  recommendations  for  im- 
provement of  the  UBIT.  These  reform  measures  were  developed 
with  the  assistance  of  the  Internal  Revenue  Service  and  the  De- 
partment of  the  Treasury.  In  March  1991,  Chairman  Rostenkowski 
and  Subcommittee  Chairman  Pickle  wrote  to  the  Secretary  to  re- 
quest the  official  position  of  the  Administration  on  UBIT  reform. 
On  May  23,  1991,  Treasury's  Assistant  Secretary  for  Tax  Policy  re- 
sponded that,  after  Treasury  review  of  the  UBIT  issue,  it  had  con- 
cluded that  no  set  of  proposals  could  be  developed  which  would  sig- 
nificantly improve  tax  administration  with  respect  to  UBIT.  In  ad- 
dition, the  IRS  Commissioner  provided  extensive  nondisclosable  tax 
information  with  regard  to  UBIT  matters,  including  data  relating 
to  compliance  and  IRS  enforcement  actions. 

3.  TV  Ministers/Private  Schools 

The  Oversight  Subcommittee  received  quarterly  reports  from  IRS 
on  examination,  collection,  and  criminal  investigation  activities  re- 
lated to  certain  television  ministries  and  on  compliance  activities 
related  to  private  schools.  The  Subcommittee  received  two  reports 
on  each  of  these  areas,  a  publicly  disclosable  report,  and  a  nondis- 
closable report  with  confidential  information  identifying  the  tax- 
payers involved. 

The  Subcommittee  requested  IRS  reports  on  its  activities  related 
to  television  ministries  in  follow-up  to  the  Subcommittee's  1987 
hearing  to  review  administration  of  and  compliance  with  the  Fed- 
eral tax  rules  applicable  to  tax-exempt  organizations  involving  tele- 
vision ministries.  The  most  recent  IRS  report,  addressing  activities 
during  the  quarter  ending  March  31,  1991,  was  forwarded  to  the 
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Subcommittee  on  October  4,  1991.  IRS  reported  that  it  continued  to 
devote  significant  examination  resources  to  media  evangelist  cases, 
including  six  examination  projects  involving  prominent  television 
evangelists.  IRS  reported  that  there  were  17  television  ministries' 
projects  underway  representing  60  corporate  or  individual  taxpay- 
ers subject  to  64  examination,  criminal  investigation  or  collection 
actions.  The  tax  law  issues  involved  in  these  projects  include  pri- 
vate inurement,  unreported  income,  and  unrelated  business 
income. 

The  Subcommittee  requested  IRS  reports  on  private  school  mat- 
ters in  follow-up  to  the  Subcommittee's  1985  hearing  to  review  the 
policies  and  procedures  used  by  IRS  in  granting  and  revoking  tax- 
exempt  status  to  private  schools.  The  most  recent  IRS  report,  for 
the  quarter  ending  September  30,  1991,  indicated  that  IRS  had 
issued  letters  recognizing  the  tax  exemption  under  Internal  Reve- 
nue Code  section  501(c)(3)  to  two  schools.  According  to  IRS,  their 
applications  for  exemption  indicate  that  the  schools  are  operated  in 
a  bona  fide  racially  nondiscriminatory  manner.  Previous  reports  to 
the  Subcommittee  indicated  revocation  or  denial  of  tax-exempt 
status  for  noncompliance  with  such  standards. 

4.  Enforcement 

The  Oversight  Subcommittee  conducted  an  investigation  of  IRS 
examinations  involving  tax-exempt  organizations,  focusing  on  high- 
asset  and  high-income  organizations.  The  Subcommittee  included 
discussion  of  this  issue  in  its  March  20,  1991,  hearing  on  the  Ad- 
ministration's fiscal  year  1992  budget  proposals. 

In  response  to  a  Subcommittee  survey,  IRS  districts  reported 
that  examinations  were  conducted  from  1988-1990  on  540  of  the 
11,134  tax-exempt  organizations  with  more  than  $10  million  in 
assets  or  revenue.  The  Subcommittee  found  that:  staffing  in  IRS's 
exempt  organization  area  has  declined  from  470  positions  in  1988 
to  431  positions  in  1991;  no  exempt  organization  agents  were  resid- 
ing in  Western  Michigan,  Northern  Indiana,  Delaware,  and  Virgin- 
ia, and  experienced  staffing  was  short  in  upstate  New  York,  Con- 
necticut and  Arkansas;  and  there  were  800  exempt  organization 
cases  awaiting  assignment  in  IRS  inventories,  one  quarter  of  which 
involved  the  UBIT  issue.  The  Administration's  budget  did  not  pro- 
pose any  increases  in  this  area. 

In  follow-up  to  this  hearing,  a  discussion  of  the  issues  related  to 
the  staffing  and  funding  levels  for  IRS's  exempt-organization  area 
was  included  in  Chairman  Rostenkowski's  May  10,  1991,  letter  to 
Appropriations  Subcommittee  Chairman  Roybal  on  IRS  fiscal  year 
1992  funding. 

E.  Pensions 

1.  The  Pension  Access  and  Simplification  Act  of  1991 

On  June  24,  1991,  Chairman  Rostenkowski  introduced  H.R.  2730, 
the  "Pension  Access  and  Simplification  Act  of  1991."  H.R.  2730  is 
intended  to  simplify  the  rules  applicable  to  pension  plans.  This  is 
part  of  Chairman  Rostenkowski's  tax  simplification  initiative.  More 
specifically,  this  bill  would  liberalize  and  simplify  the  rules  that 
govern  the  taxation  of  distributions  from  a  qualified  pension  plan. 
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Also,  the  bill  would  reduce  the  administrative  burdens  for  estab- 
lished pension  plans,  as  well  as  promote  the  creation  of  pension 
plans  among  the  small  business  community.  As  part  of  the  pension 
simplification  effort,  a  number  of  other  bills  have  been  introduced 
by  Committee  members. 

Legislation  addressing  pension  simplification  was  referred  to  the 
Subcommittee  on  Select  Revenue  Measures,  which  held  public 
hearings  on  these  proposals  on  July  25,  1991,  and  September  16, 
1991. 

2.  Enforcement  of  the  Employee  Retirement  Income  Security  Act 

The  Oversight  Subcommittee  has,  in  recent  years,  held  a  series 
of  hearings  to  review  the  administration  and  enforcement  of  the 
provisions  of  the  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA),  and  made  various  recommendations  for  improving  the  pri- 
vate retirement  system.  On  July  2,  1991,  the  Subcommittee  re- 
ceived from  GAO  a  report  (GAO/HRD-91-10)  on  IRS's  pension  en- 
forcement program.  This  is  the  second  GAO  report  to  the  Subcom- 
mittee evaluating  the  Federal  Government's  efforts  to  enforce 
ERISA.  This  report  expands  on  information  provided  by  GAO  at  a 
hearings  held  by  the  Subcommittee  on  June  12  and  13,  1990. 

GAO  found  that  while  IRS  has  increased  the  resources  for  exami- 
nation of  pension  plans,  its  ERISA  enforcement  program  has  not 
been  as  effective  as  expected  in  identifying  plans  with  ERISA  viola- 
tions. This  shortcoming  was  attributed  to:  ineffective  methods  of 
targeting  plans  likely  to  violate  ERISA;  the  use  of  inexperienced 
staff  to  conduct  pension  plan  examinations;  and  inadequate  man- 
agement oversight  to  ensure  that  ERISA  examinations  are  suffi- 
ciently thorough.  In  addition,  GAO  noted  that  IRS  has  devoted 
much  of  its  enforcement  resources  to  auditing  small,  overfunded 
plans  to  the  detriment  of  its  efforts  to  examine  underfunded  plans. 
Finally,  GAO  expressed  concern  that  IRS  may  approve  plan  design 
changes  without  conducting  a  detailed  review  to  ensure  continued 
compliance  with  ERISA  requirements. 

GAO  recommended  that  IRS  take  the  following  steps  to  improve 
its  enforcement  of  ERISA:  include  plan  underfunding  among  the 
criteria  for  targeting  plans  for  examination;  revise  quality  assur- 
ance procedures  so  that  sufficient  examinations  are  reviewed  to 
draw  statistically  valid  conclusions  about  examination  quality;  and 
evaluate  whether  approving  non-standardized  plans  without  de- 
tailed review  adversely  affects  plan  participants  and  compliance 
with  ERISA. 

3.  Pension  Benefit  Guaranty  Corporation s  Program  to  Identify,  Col- 

lect, and  Account  for  Premium  Payments 

On  November  7,  1991,  the  Oversight  Subcommittee  submitted  to 
the  Committee  its  report  and  recommendations  on  the  Pension 
Benefit  Guaranty  Corporation's  (PBGC)  program  to  identify,  col- 
lect, and  account  for  premium  payments.  This  report  (WMCP  102- 
24)  was  approved  by  the  Subcommittee  on  a  bipartisan  basis,  and 
was  the  result  of  the  Subcommittee's  investigation  and  August  1, 
1991,  hearing  on  the  PBGC. 

Earlier  in  1991,  the  Subcommittee  received  two  reports  pertain- 
ing to  PBGC:  an  audit  report  of  PBGC's  Inspector  General  and  a 
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financial  statement  audit  report  by  the  Comptroller  General  of  the 
United  States.  These  reports  raised  questions  relating  to  PBGC's 
program  to  process,  collect,  and  account  for  premium  income  and 
data  related  to  premium  payments.  The  Subcommittee  was  con- 
cerned that  the  reported  weaknesses  in  PBGC's  premium-process- 
ing system  and  weaknesses  in  its  financial  statements  pose  a  threat 
to  the  continued  integrity  of  the  premium-based  insurance  system. 

The  Subcommittee  found  that  the  PBGC's  premium-processing 
system's  computer  functions  were  not  operational  for  two  years; 
PBGC  does  not  have  an  effective  compliance  system;  management 
of  the  pension-guarantee  system  is  impaired  by  unauditable  finan- 
cial statements  and  accounting  system  weaknesses;  PBGC  does  not 
properly  handle  certain  premium  payments  remitted  to  its  Wash- 
ington office;  and,  PBGC  and  the  Congress  do  not  have  the  infor- 
mation necessary  to  fully  and  accurately  assess  the  current  premi- 
um structure. 

The  Subcommittee  recommended  that:  GAO  conduct  a  study  and 
report  on  interim  and  replacement  computer  systems;  PBGC 
ensure  collection  of  delinquent  1988  premiums  prior  to  expiration 
of  the  statute  of  limitations;  PBGC  match  PBGC  and  IRS  data  an- 
nually, and  undertake  a  pilot  examination  program;  GAO  monitor 
and  report  on  PBGC's  progress  in  reducing  internal  control  and  ac- 
counting weaknesses;  PBGC  continue  to  include  the  Comptroller 
General's  audit  report  on  PBGC's  financial  statements  in  its 
annual  reports;  PBGC  implement  mandatory  premium  payment 
control  procedures;  and  Congress  receive  two  annual  PBGC  reports, 
the  first  listing  plans  with  underfunding  in  excess  of  $25  million 
and  the  amount  of  such  underfunding,  and  the  second  listing  plans 
with  underfunding  in  excess  of  $5  million  that  have  been  granted  a 
minimum-funding  waiver  according  to  publicly  disclosable  informa- 
tion. 

The  Subcommittee's  reporting  requirement  recommendation  has 
been  incorporated  into  H.R.  3837,  the  "Federal  Program  Improve- 
ment Act  of  1991,"  introduced  by  Chairman  Rostenkowski  and 
Ranking  Minority  Member  Archer  on  November  21,  1991. 

F.  Money  Laundering 
1.  Developments  Relating  to  Section  60501 

In  1991,  the  Oversight  Subcommittee  followed  developments  re- 
lating to  Section  60501  of  the  Internal  Revenue  Code  and  the 
changes  made  in  1990  to  strengthen  the  business  cash  reporting  re- 
quirements. Since  January  1,  1985,  any  person  who,  in  the  course 
of  carrying  on  a  trade  or  business,  receives  cash  in  excess  of 
$10,000  in  one  transaction  (or  two  or  more  related  transactions)  is 
required  to  file  an  information  return,  Form  8300,  with  the  Inter- 
nal Revenue  Service  (IRS).  Congress  enacted  this  law  to  assist  IRS 
in  identifying  taxpayers  with  sizeable  legal  and  illegal  cash  in- 
comes that  might  otherwise  be  underreported. 

As  a  result  of  the  Subcommittee's  1990  investigation  and  hear- 
ing, the  Subcommittee  recommended  several  changes  to  strengthen 
the  business  cash  reporting  requirements  which  were  included  in 
OBRA  1990.  Specifically,  OBRA  1990  strengthened  the  civil  penalty 
applicable  for  intentional  disregard  of  the  reporting  requirements, 
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required  the  Department  of  the  Treasury  to  promulgate  regula- 
tions defining  instances  in  which  certain  monetary  instruments  are 
to  be  included  within  the  definition  of  "cash,"  and  required  Treas- 
ury to  study  the  operation  of  section  60501  and  report  to  the  Con- 
gress on  its  findings  by  March  31,  1991.  In  1991,  the  Oversight  Sub- 
committee reviewed  Treasury's  regulations  and  report. 

2.  IRS  Compliance  Checks  of  the  Business  Community 

IRS  reported  to  the  Oversight  Subcommittee  that,  in  1991,  IRS 
agents  contacted  hundreds  of  retail  businesses  as  part  of  a  nation- 
wide check  on  compliance  with  the  reporting  requirements.  IRS 
checked  businesses  that  sell  expensive  items  such  as  automobiles, 
boats,  airplanes,  jewelry,  real  estate,  recreational  vehicles,  art,  and 
coins,  looking  for  indicators  of  money  laundering — cash  transac- 
tions that  should  have  been  reported  to  IRS  but  were  not. 

For  example,  over  a  three-day  period  in  May,  IRS  contacted  217 
south  Texas  businesses  and  discovered  that  eight  out  of  ten  failed 
to  report  large  cash  purchases.  The  total  dollar  figure  of  such  unre- 
ported purchases  at  99  businesses  totalled  almost  $9  million.  Out  of 
217  businesses  contacted,  two  refused  to  provide  records  without  a 
summons  (a  summons  was  later  issued).  Of  the  215  businesses  that 
IRS  looked  at,  89  did  not  have  any  transactions  which  required  re- 
porting. But  out  of  the  126  that  did,  only  27  correctly  reported  all 
such  cash  purchases,  while  99  (or  79  percent)  failed  to  report  one  or 
more  large  cash  transactions. 

IRS  indicated  that  information  developed  during  these  sweeps 
may  result  in  tax  examinations  of  many  of  the  individuals  who 
purchased  items  using  over  $10,000  in  cash.  For  example,  compli- 
ance checks  of  businesses  in  one  State  revealed  164  unreported 
large  cash  sales  totalling  more  than  $2.5  million.  IRS  followed  up 
on  these  leads  and  found  that  almost  one-third  of  the  persons  who 
paid  over  $10,000  in  cash  for  items  had  not  filed  Federal  income 
tax  returns  over  the  last  four  years.  In  other  instances,  the  money 
these  people  spent  for  cars  and  other  items  was  more  than  the 
total  income  reported  on  their  returns  for  the  last  four  years.  The 
Subcommittee  requested  additional  information  on  the  tax  evasion 
aspects  of  noncompliance  with  the  cash  reporting  rules. 

3.  Form  8300  Filings 

According  to  IRS  reports  to  the  Subcommittee,  the  number  of 
cash  reports  filed  increased  substantially  from  about  29,000  in 
fiscal  year  1990  to  almost  60,000  in  fiscal  year  1991.  The  number  of 
reports  filed  in  the  first  two  weeks  of  November,  almost  3,000,  ex- 
ceeds the  total  filed  for  all  of  November  1990.  The  sharp  upsurge  in 
the  filings  of  Form  8300  resulted  from  publicized  prosecutions  of  di- 
verse businesses,  IRS  compliance  "sweeps"  of  businesses  in  geo- 
graphical and  occupational  areas,  and  numerous  civil  penalties. 

The  following  chart  represents  IRS's  estimate  of  the  number  of 
Forms  8300  that  should  have  been  filed  in  prior  years  (assuming 
total  compliance)  as  compared  to  the  actual  number  filed: 
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Year 

Estimated 

Actual 

1985 

1Q  17Q 

XV,  1  (  V 

1986 

28,671 

12,000 

1987 

OO  1  AO 

66,14:6 

1  O  OCft 

lo,oby 

1988 

44,510 

19,250 

1989 

56,750 

21,300 

1990 

73,281 

30,443 

1991 

79,200 

60,000 

The  estimated  figures  are  based  upon  compliance  rates  with  the 
Form  8300  reporting  requirements  as  determined  from  a  survey  of 
1987  corporate  returns  which  was  conducted  as  part  of  IRS's  Tax- 
payer Compliance  Measurement  Program  (TCMP).  The  survey 
showed  a  compliance  rate  of  42  percent.  However,  because  the 
sample  contained  only  corporations  with  assets  less  than  $10  mil- 
lion, the  survey  does  not  reflect  actual  levels  of  compliance  for  all 
corporations,  trades  or  individuals.  While  the  estimates  may  be  the 
best  numbers  currently  available,  it  is  believed  that  IRS  estimates 
are  low,  particularly  in  light  of  the  96  percent  noncompliance  rate 
found  by  the  Subcommittee  in  1990  and  the  high  noncompliance 
rates  determined  by  IRS  during  its  1991  survey.  The  Subcommittee 
continues  to  monitor  compliance  levels  by  the  business  community. 

G.  Funding  of  Caribbean  Basin  Initiative  (CBI)  Projects 

The  Subcommittee  on  Oversight  continued  to  monitor  the  imple- 
mentation of  the  Section  936/CBI  loan  program.  Section  936  of  the 
Internal  Revenue  Code  provides  for  tax-free  treatment  of  the  prof- 
its of  U.S.  companies  operating  businesses  in  Puerto  Rico.  Certain 
passive  income,  earned  from  the  investment  of  these  profits  in 
Puerto  Rico,  is  also  exempt  from  tax.  In  1986,  the  Congress  amend- 
ed the  Internal  Revenue  Code  to  allow  for  tax-free  treatment  under 
section  936  of  investments  made  in  qualifying  CBI  countries.  Sec- 
tion 936  was  further  amended  in  the  Customs  and  Trade  Act  of 
1990,  to  require  the  Government  of  Puerto  Rico  to  take  such  steps 
as  may  be  necessary  to  ensure  that  at  least  $100  million  of  quali- 
fied Caribbean  Basin  country  investments  are  made  each  year.  In 
calendar  year  1990,  nine  loans  of  Section  936  funds  on  deposit  in 
Puerto  Rico,  totaling  $206.6  million,  were  disbursed  for  investments 
in  active  business  assets  in  five  CBI  countries.  The  Subcommittee 
has  monitored  and  will  continue  to  monitor  these  loans. 

H.  Administration  of  the  Bureau  of  Alcohol,  Tobacco  and 

Firearms 

The  Oversight  Subcommittee  conducted  a  hearing  to  review  the 
adequacy  of  the  Administration's  fiscal  year  1992  budget  proposals 
for  BATF  of  $317  million  and  3,843  positions.  This  represented  an 
increase  of  $11  million  and  a  decrease  of  223  positions  from  fiscal 
year  1991  levels.  The  hearing  was  the  Subcommittee's  first  compre- 
hensive review  of  BATF  operations.  Since  July  1,  1987,  BATF  has 
had  responsibility  for  depositing  and  accounting  for  alcohol  and  to- 
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bacco  excise  taxes,  and  alcohol,  tobacco  and  firearms  occupational 
taxes.  On  January  1,  1991,  BATF  began  collecting  firearms  excise 
taxes. 

At  the  hearing,  GAO  issued  a  report  to  the  Oversight  Subcom- 
mittee (GAO/GGD-91-67)  on  its  two-year  management  review  of 
BATF.  GAO  found  that  BATF's  duties  have  increased  over  the  past 
few  years  causing  BATF  to  make  trade-offs  in  deciding  how  best  to 
use  staff.  GAO  noted  the  results  have  been  an  overall  reduction  in 
alcohol  tax  compliance  inspections  and  the  use  of  persons  with 
little  or  no  accounting  background  to  conduct  these  inspections. 

Specifically,  the  Subcommittee  reviewed  whether  the  Adminis- 
tration's proposed  funding  and  staffing  levels  would  allow  BATF  to 
ensure  compliance  with  alcohol,  tobacco  and  firearms  excise  taxes. 
The  Administration  proposed  616  positions  in  fiscal  year  1992  for 
compliance  operations,  a  reduction  of  256  positions  from  the  previ- 
ous year.  GAO  testified  that  "reductions  in  BATF's  presence  in  the 
alcohol  industry  could  put  alcohol  tax  revenues  at  risk,  as  well  as 
reduce  consumer  protection  and  the  risk  could  be  heightened  by 
the  increased  alcohol  tax  rate." 

In  a  report  to  the  Subcommittee,  BATF  noted  that  '  'investigative 
findings  show  labeling  fraud  and  tax  evasion  schemes  are  wide- 
spread throughout  the  industry/'  BATF  presented  evidence  at  the 
hearing  of  fraud  activity,  including  the  smuggling  of  alcoholic  bev- 
erages into  the  United  States  without  payment  of  any  tax,  pay- 
ment of  tax  at  a  lower  rate  by  misclassifying  the  type  of  beverage, 
and  using  double  invoicing  for  purposes  of  Customs  documentation. 
The  label  fraud  demonstrated  by  BATF  involved  a  product  import- 
ed as  cooking  wine  which  was  actually  distilled  spirits  (and,  as 
such,  no  tax  was  paid  while  $13.50  per  proof  gallon  was  actually 
owed),  and  a  product  imported  as  wine  which  was  in  fact  distilled 
spirits  (and,  as  such,  the  tax  remitted  was  17  cents  per  gallon  while 
$13.50  per  proof  gallon  was  actually  owed.) 

In  follow-up  to  this  hearing,  on  May  10,  1991,  Chairman 
Rostenkowski  and  Subcommittee  Chairman  Pickle  forwarded  their 
concerns  in  a  letter  to  Appropriations  Subcommittee  Chairman 
Roybal.  The  letter  urged  that  BATF  receive  funding  and  staffing 
levels  for  its  fiscal  year  1992  Alcohol  Program  which  enable  con- 
tinuation of  fiscal  year  1991  activities  ($16.6  million  and  267  posi- 
tions more  than  the  Administration's  request.)  The  Treasury, 
Postal  Service  and  General  Government  Appropriations  Act  of 
1992  (P.L.  102-141)  provides  $336  million  which  is  $19  million 
above  the  Administration's  budget  proposal. 

I.  Administration  of  the  United  States  Tax  Court 

The  Oversight  Subcommittee  reviewed  the  Administration's 
fiscal  year  1992  budget  proposals  for  the  United  States  Tax  Court 
and  the  Court's  inventory  of  cases  during  its  March  20,  1991,  hear- 
ing. The  Administration  requested  a  fiscal  year  1992  budget  of 
$33.05  million.  This  sum  reflected  an  increase  of  4.6  percent  over 
the  previous  year's  appropriation,  with  no  increase  in  the  number 
of  permanent  positions. 

During  fiscal  year  1990,  the  Tax  Court's  caseload  decreased  by 
7,486  cases,  resulting  in  a  year-end  inventory  of  51,708  cases.  At 
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the  time  of  the  Subcommittee's  hearing,  the  inventory  had  fallen 
to  48,054  cases.  These  figures  reflected  progress  in  decreasing  the 
Court's  caseload.  In  1987,  when  the  Court  submitted  its  first  report 
to  the  Subcommittee  regarding  its  caseload,  there  had  been  an  in- 
ventory of  83,686  cases  at  the  end  of  fiscal  year  1986. 

In  testimony,  the  Court's  Chief  Judge  attributed  the  decrease  in 
inventory  to  an  increased  number  of  case  resolutions  and  a  de- 
crease in  the  number  of  new  cases  filed.  In  addition,  legislative 
changes  enacted  by  Congress  have  played  a  role  in  reducing  the 
caseload.  Specifically,  the  Court  noted  that  there  has  been  a  dimi- 
nution in  the  caseload  because  of  the  partnership  provisions  con- 
tained in  the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982 
(eliminating  the  need  for  investors  to  separately  litigate  their  indi- 
vidual claims)  and  because  of  the  modifications  to  section  6673  of 
the  Internal  Revenue  Code  (permitting  the  Court  to  impose  penal- 
ties on  taxpayers  who  pursue  frivolous  suits).  The  Court  expects  its 
caseload  to  continue  to  decline,  although  not  as  rapidly  as  in  past 
years.  The  Court  is  facing  a  number  of  large,  complex  cases  under 
section  482  of  the  Internal  Revenue  Code. 

The  Treasury,  Postal  Service  and  General  Government  Appro- 
priations Act  of  1992  provides  $32.05  million  for  the  Tax  Court  in 
fiscal  year  1992.  This  sum  represents  an  increase  of  $452  thousand 
over  the  1991  appropriation. 


II.  OVERSIGHT  OF  FEDERAL  TRADE  LAWS 


In  1991,  the  Subcommittee  on  Trade  conducted  two  hearings  to 
review  operational  and  programmatic  aspects  of  Federal  trade 
laws.  The  Oversight  Subcommittee  joined  the  Trade  Subcommittee 
for  one  of  these  oversight  hearings  and  conducted  four  additional 
hearings. 

In  addition,  the  full  Committee's  hearings  on  May  8  and  9,  1991, 
included  discussion  of  issues  related  to  our  Federal  trade  laws  as 
presented  in  the  testimony  of  the  OMB  Director,  and  Treasury  and 
Labor  IGs. 

The  OMB  Director  testified  that  the  U.S.  Customs  Service's  (Cus- 
toms) system  to  collect  and  account  for  revenues  collected  on  im- 
ports are  a  material  weakness  which  hampers  Customs  efficient 
and  effective  operation.  Also,  OMB  noted  that,  despite  a  substan- 
tial investment  in  automation,  Customs  operations  are  overly 
labor-  and  paper-intensive.  Customs  modernization  was  the  only 
issue  the  Customs  Commissioner  identified  in  correspondence  to 
Chairman  Rostenkowski  as  a  matter  which  the  Committee  should 
consider  during  its  oversight  initiative.  The  Trade  Subcommittee 
reviewed  the  Customs  modernization  issue  this  session. 

Other  testimony  included:  the  Treasury  IG's  report  that  past 
audits  found  passenger  user  fees  were  not  fully  collected  by  Cus- 
toms from  international  air  carriers,  and  control  weaknesses  in 
revenue  collection  and  reconciliation  processes  resulted  in  millions 
of  dollars  in  thefts;  the  Treasury  IG's  finding  that  the  Virginia 
Inland  Port  of  Entry  should  be  closed;  and  the  Labor  IG's  finding 
that  a  significant  number  of  Trade  Adjustment  Assistance  (TAA) 
claimants  were  inappropriately  enrolled  into  training  and  paid  ad- 
ditional benefits.  The  Labor  Secretary's  correspondence  to  Chair- 
man Rostenkowski  reported  that  TAA  is  not  justified  as  a  separate 
program.  The  Oversight  Subcommittee  continued  to  monitor  con- 
trol weaknesses  in  Customs  and  the  Trade  Subcommittee  reviewed 
TAA  in  August. 

With  regard  to  Customs'  service  to  citizens,  the  OMB  Director  re- 
ported that  international  passengers  and  commerical  traffic  arriv- 
ing in  the  United  States  have  experienced  delays  at  some  Customs 
checkpoints  but  that  Customs  is  utilizing  automated  systems  to  de- 
crease delays  in  processing. 

A.  Administration  of  the  U.S.  Customs  Service 
1.  Customs  Modernization 

The  Trade  Subcommittee  maintained  close  oversight  of  the  ad- 
ministration and  operation  of  the  U.S.  Customs'  laws,  particularly 
those  relating  to  commercial  operations  and  import  processing.  A 
major  review  of  the  statutory  framework  underlying  Customs  pro- 
cedures had  not  been  undertaken  since  the  enactment  in  1978  of 
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the  Customs  Procedural  Reform  and  Simplification  Act.  Based  on 
extensive  consultations  with  the  Administration,  the  private  sector, 
and  GAO  it  became  clear  that  a  modernization  of  Customs  oper- 
ations was  essential. 

In  addition,  the  Subcommittee  also  considered  the  Oversight  Sub- 
committee's 1990  Report  on  Abuses  and  Mismanagement  in  the 
U.S.  Customs  Service  and  the  legislative  recommendations  con- 
tained therein.  These  included  proposals  to  reform  the  Customs 
laws,  authorize  electronic  entry  processing  of  Customs  transactions, 
and  to  provide  more  uniform  application  of  the  Customs  laws. 

On  November  26,  1991,  H.R.  3935,  the  "Customs  Modernization 
and  Informed  Compliance  Act,"  was  introduced  by  Subcommittee 
Chairman  Gibbons  and  Subcommittee  Ranking  Minority  Member 
Crane,  and  Congressman  Pease.  This  comprehensive  reform  bill 
was  the  product  of  year-long  discussions  and  consultations  between 
the  Subcommittee  staff  and  representatives  of  Customs  and  the 
Joint  Industry  Group  (JIG)  to  merge  the  provisions  originally  in- 
cluded in  H.R.  2512,  the  "Customs  Informed  Compliance  and  Auto- 
mation Act  of  1991,"  introduced  on  June  3,  1991,  on  behalf  of  the 
JIG,  and  H.R.  2589,  the  "Customs  Modernization  Act  of  1991,"  in- 
troduced on  June  7,  1991,  on  behalf  of  the  Administration. 

Specifically,  H.R.  3935  would  remove  archaic  statutory  provisions 
requiring  "paper"  documentation,  and  provide  authority  for  full 
electronic  processing  of  all  customs-related  transactions  under  the 
National  Customs  Automation  Program  (NCAP).  In  return  for 
waiving  paperwork  requirements,  importers  would  be  required  to 
maintain  and  produce  information  after  the  fact.  The  bill  sets  forth 
the  NCAP  goals  of  (1)  ensuring  uniform  importer  treatment  across 
ports  and  (2)  facilitating  business  activity,  while  (3)  improving  com- 
pliance with  the  customs  laws. 

In  addition,  the  bill  would  authorize  new  automation  initiatives 
for  remote-entry  filing  and  periodic  entry  and  duty  payment.  For 
the  first  time,  the  Customs  Service  would  be  required  to  adequately 
plan,  test,  and  evaluate  the  new  systems  before  implementation,  as 
well  as  provide  data  on  the  adequacy  of  their  current  compliance 
efforts.  With  respect  to  improving  compliance,  the  bill  would  pro- 
vide for  accreditation  of  independent  laboratories  and  public  access 
to  all  Customs  rulings  and  decisions.  The  bill  also  would  provide 
new  protections  for  importers  by  reforming  Customs'  seizure  au- 
thority, establish  a  new  statute  of  limitations  on  duty  violations, 
provide  procedural  safeguards  for  regulatory  audits,  allow  judicial 
review  of  detentions,  and  authorize  payment  for  damaged  merchan- 
dise for  non-commercial  shipments. 

The  Trade  Subcommittee  solicited  written  comments  for  the 
record  from  all  interested  parties  and  is  planning  to  conduct  public 
hearings  early  in  the  second  session. 

2.  Customs  Administration  Reports 

On  December  18,  1991,  the  Commissioner  of  Customs  notified  the 
Committee  pursuant  to  19  U.S.C.  58c(B)(i)  of  a  proposed  adjustment 
to  the  Merchandise  Processing  Fee  (MPF)  from  .17  percent  ad  valo- 
rem to  .19  percent  ad  valorem.  The  increase  is  being  proposed  in 
order  to  adjust  a  projected  deficit  in  the  Customs  user  fee  account 
which  finances  salaries  and  expenses  that  will  be  incurred  by  Cus- 
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toms  Service  in  the  processing  of  formal  entries  and  releases.  The 
Trade  Subcommittee  will  further  review  this  issue  during  its 
budget  authorization  hearings. 

The  Committee  also  received  a  report  from  the  Commissioner  of 
Customs  required  by  Section  124(b)  and  (c)  of  the  Customs  and 
Trade  Act  of  1990  (P,L.  101-382)  concerning  imported  merchandise 
damaged  during  Customs  inspection.  Although  the  report  stated 
338  incidents  occurred  in  fiscal  year  1991,  Customs  recommended 
against  legislative  changes  authorizing  recovery  for  damages.  Spe- 
cifically the  report  noted  as  follows: 

The  Customs  Service  has  been  attacking  the  merchan- 
dise damage  problem  from  two  directions:  the  percentage 
of  examinations  has  been  reduced,  and  a  greater  emphasis 
has  been  placed  on  refined  examination  techniques.  The 
reduced  percentage  of  shipments  subject  to  intensive  ex- 
amination has  been  made  possible  by  improvements  to  the 
accuracy  and  quality  of  the  criteria  used  for  evaluating  en- 
tries. With  respect  to  the  refined  examination  techniques, 
a  greater  number  of  mobile  and  stationary  x-ray  equip- 
ment, portable  contraband  detectors,  fiberscopes,  and  other 
such  equipment  have  become  more  readily  available  to  the 
Customs  Service  to  minimize  the  amount  of  damage  done 
during  intensive  examinations.  A  Customs  directive  was 
issued  on  April  16,  1991,  with  the  purpose  of  emphasizing 
the  Customs  policy  to  use  the  least  destructive  means  pos- 
sible for  examination  of  cargo  shipments. 

The  Subcommittee  will  review  the  issue  of  liability  during  its 
consideration  of  the  Modernization  Act. 

3.  Customs  Management 

a.  Abuse  and  Mismanagement  of  Customs  Overtime  Pay 

On  June  27,  1991,  the  Oversight  Subcommittee  submitted  to  the 
Committee  its  report  and  recommendations  on  abuse  and  misman- 
agement of  inspector  overtime  pay  by  the  U.S.  Customs  Service. 
This  report  (WMCP  102-17)  was  approved  by  the  Subcommittee  on 
a  bipartisan  basis,  and  was  the  result  of  the  Subcommittee's  inves- 
tigation and  June  13,  1991,  hearing  on  the  subject. 

On  June  13,  1991,  GAO  released  the  results  of  its  investigation  of 
Customs'  overtime  abuse  to  the  Subcommittees  on  Oversight  and 
Trade.  GAO  reported  not  only  a  recent  dramatic  increase  in  over- 
time pay  by  Customs  under  the  "1911  Act,"  but  also  gross  abuses 
by  management,  improper  payments,  and  possible  fraud.  GAO  also 
found  that  Customs  has  not  fully  complied  with  provisions  in  the 
regulations  or  its  own  procedures  governing  the  use  and  payment 
of  overtime  for  inspectional  services.  GAO  cited  numerous  exam- 
ples of  managers  scheduling  overtime  for  short  periods  of  time  that 
resulted  in  large  overtime  payments  and  of  inspectors  being  paid 
overtime  twice  for  the  same  assignments.  GAO  further  found  that 
the  1911  Act,  and  regulations  thereunder,  allowed  for  overtime 
being  paid  for  time  not  actually  worked,  or  what  GAO  called 
"phantom  hours."  For  example,  one  inspector  only  worked  two 
overtime  assignments  in  fiscal  year  1989  and  received  overtime  pay 
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of  $1,188.60.  The  average  length  of  his  two  overtime  assignments 
for  the  year  was  14  minutes.  GAO  also  found  examples  of  inspec- 
tors working  for  as  little  as  19  minutes  on  a  Sunday  or  holiday  and 
receiving  two  days  of  pay. 

To  improve  Customs'  administration  of  inspectional  overtime  and 
ensure  that  resources  are  effectively  and  efficiently  managed  to 
provide  public  services  to  travelers  and  the  trade  community,  the 
Oversight  Subcommittee  recommended  that  the  1911  Act  be  modi- 
fied to  mirror  the  Federal  Employees  Pay  Act  (FEPA)  rules  which 
generally  apply  to  Federal  Government  workers.  Conforming  Cus- 
toms' inspectional  overtime  with  the  Government-wide  overtime 
standards  will  ensure  that  hours  paid  bear  a  more  direct  relation- 
ship to  hours  worked;  provide  for  more  reasonable  overtime  rates; 
provide  pay  rate  differentials  for  Sunday  and  holiday  work  per- 
formed as  part  of  an  inspector's  regular  work  week  schedule;  and 
provide  for  the  payment  of  overtime  benefits  only  after  40  hours  of 
work  is  completed. 

Also,  the  Subcommittee  recommended  that:  the  changes  to  the 
1911  Act  be  phased-in  over  a  three-year  period;  the  Customs  Com- 
missioner report  on  the  amount  of  increase,  if  any,  that  should  be 
made  to  Customs  inspectors'  base  pay  upon  application  of  FEPA 
rules  to  Customs'  overtime  pay,  and  on  the  adequacy  of  present  in- 
spectors' pension  benefits;  the  definition  of  \ 'inspectional  services" 
be  clarified  to  limit  1911  Act  overtime  benefits  to  employees  per- 
forming actual  inspectional  activities;  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  (COBRA)  user  fee  be  modified  to  rein- 
state Congressional  oversight  of  Customs'  use  of  overtime  funds; 
the  Office  of  Management  and  Budget  be  given  oversight  authority 
for  1911  Act  overtime  funds;  GAO  be  required  to  report  on  costs  of 
covering  night  and  weekend  workload  with  additional  inspectors, 
rather  than  by  covering  such  workload  by  use  of  inspector  over- 
time; and  the  Treasury  Secretary  be  required  to  direct  the  Customs 
Commissioner  to  promptly  take  action  to  improve  internal  controls 
over  the  administration  of  overtime. 

The  Subcommittee's  recommendations  have  been  incorporated 
into  H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991." 

b.  Keating  Report  on  Misconduct 

On  July  31,  1991,  the  Oversight  Subcommittee  conducted  a  hear- 
ing to  review  the  findings  of  the  U.S.  Customs  Service's  investiga- 
tion into  allegations  of  wrongdoing  within  the  agency.  In  June 
1991,  the  Customs  Commissioner  appointed  a  "Blue  Ribbon  Panel," 
chaired  by  the  Honorable  Francis  Keating,  General  Counsel  of  the 
U.S.  Department  of  Housing  and  Urban  Development,  to  investi- 
gate allegations  of  graft  and  corruption  within  the  Office  of  En- 
forcement in  the  Southwest  Region.  The  Commissioner  established 
the  Panel,  in  part,  in  response  to  several  Customs  officials  who, 
after  they  reported  problems  to  their  supervisors  or  to  the  Internal 
Affairs  division,  complained  that  no  corrective  action  had  been 
taken  and  that  they  were  being  subjected  to  retaliation.  The  Over- 
sight Subcommittee  had  received  similar  allegations  and  had  been 
conducting  its  own  independent  investigation. 

In  his  testimony  before  the  Subcommittee,  the  Panel  Chairman 
reported  that  the  Panel  found:  "fundamental  deficiencies  in  the 
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management  system  intended  ...  to  safeguard  the  integrity  of  the 
Customs  Service";  ' 'fundamental  weaknesses"  in  Customs  manage- 
ment systems;  and  a  total  breakdown  of  Customs  management 
structure.  The  Panel  reported  that  it  had  developed  55  sweeping 
recommendations  intended  to  "standardize,  articulate,  and  safe- 
guard the  integrity  and  effectiveness  of  the  Customs  organization." 
These  recommendations  included:  the  creation  of  a  new  Associate 
Commissioner  position  reporting  directly  to  the  Commissioner  to  be 
responsible  for  carrying  out  reform  within  Customs;  comprehensive 
management  inspections  and  thorough  evaluation  of  management 
performance;  major  changes  in  the  manner  in  which  Customs  re- 
cruits, trains,  and  assigns  special  agents;  and  changes  in  the  struc- 
ture of  the  Office  of  Internal  Affairs,  the  methods  used  to  investi- 
gate allegation  of  internal  wrongdoing,  and  the  procedures  for 
staffing  the  Office  of  Internal  Affairs. 

Following  the  hearing,  the  Customs  Commissioner  announced 
her  intent  to  "work  vigorously  with  my  Customs  team  to  imple- 
ment change."  An  implementation  plan  was  completed  in  October 
1991  which  contained  13  categories  including  training,  intelligence, 
whistleblower  policy  and  procedures,  organizational  relationships, 
and  the  Office  of  Associate  Commissioner. 

c.  Abuses  and  Mismanagement  in  U.S.  Customs  Service  Com- 
mercial Operations 

During  1991,  the  Oversight  Subcommittee  continued  to  monitor 
implementation  of  the  administrative  recommendations  made  to 
Customs  in  its  February  8,  1990,  report  entitled  "Abuses  and  Mis- 
management in  U.S.  Customs  Service  Commercial  Operations." 
The  1990  report  contained  16  findings  and  57  administrative  recom- 
mendations to  Customs.  Following  receipt  of  the  Subcommittee's 
report,  Customs  developed  a  plan  for  implementation  of  most  of  the 
57  recommendations.  Several  changes  were  made  in  1990  and  1991, 
however,  several  recommendations  remain  unimplemented  includ- 
ing: controlling  the  costs  of  cargo  examinations;  paying  compensa- 
tion for  damaged  cargo;  and  measuring  workload  and  workforce  ac- 
tivities. Some  of  Customs'  1991  actions,  in  response  to  the  Subcom- 
mittee's report,  are  described  below. 

In  March  1991,  GAO  issued  a  report  to  the  Oversight  Subcommit- 
tee (GAO/IMTEC-91-27)  which  found  that  Customs  made  signifi- 
cant enhancements  to  the  Automated  Commercial  System  (ACS), 
enabling  Customs  to  reconcile  its  monthly  collections  with  its 
monthly  deposits.  GAO  reported  that  Customs  reconciled  $45.3  mil- 
lion of  the  $53.5  million  discrepancy  between  collections  and  depos- 
its found  by  the  Subcommittee  in  1989.  However,  GAO  noted  that 
due  to  a  lack  of  documentation  Customs  may  never  be  able  to  rec- 
oncile the  remaining  $8.2  million. 

Customs  reported  that  it  also  developed  and  tested  a  prototype 
empty  container  and  tanker  X-ray  system,  a  cargo  X-ray  system  to 
examine  palletized  shipments,  and  a  number  of  other  applications 
of  high-technology  to  support  the  Customs  examination  program. 
In  addition,  in  April  1991,  Customs  published  a  new  policy  state- 
ment (Customs  Directive  3240-37)  requiring  Customs  inspectors  to 
use  the  least  destructive  means  possible  when  examining  cargo. 


41 


Customs  published  its  first  five-year  plan  in  May  1991  in  re- 
sponse to  the  Subcommittee's  recommendation  to  develop  a  strate- 
gic implementation  plan.  That  plan  identified  the  operational  as- 
sumptions used  by  Customs  planners  and  the  programs  and  oper- 
ational changes  anticipated  by  Customs  beginning  in  fiscal  year 
1992.  The  trade  community  vigorously  engaged  Customs  in  debate 
about  both  the  assumptions  used  by  Customs  and  the  planned  pro- 
gram changes.  As  a  result,  adjustments  were  made  to  the  plan 
which  are  expected  to  make  it  more  efficient  and  more  acceptable 
to  the  trade  community.  The  Subcommittee  requested  that  GAO 
review  and  report  on  the  adequacy  of  the  plan. 

Customs  reported  that,  as  of  June  1991,  its  newly-developed 
Cargo  Facilitation  and  Selectivity  Targetor  (CFAST)  system  had 
identified  several  thousand  non-productive  cargo  examination  crite- 
ria for  deletion  or  alteration.  CFAST  also  ensured  that  repetitive 
cargo  examinations  were  not  conducted  on  importers  with  good 
compliance  records.  Customs  reported  that  it  is  working  on  a  mech- 
anism to  enable  importers  to  review  their  cargo  selectivity  history. 

In  June  1991,  GAO  issued  a  report  (GAO/GGD-91-97)  to  the  Sub- 
committee which  recommended  that  all  of  Customs  noncash  seized 
property  be  consolidated  under  the  U.S.  Marshals  Service.  In  sum- 
mary, GAO  found  vast  duplication  of  effort  and  unrealized  cost  sav- 
ings under  current  policies.  According  to  GAO,  over  one-half  of  all 
noncash  assets  managed  by  the  two  agencies  were  located  in  dupli- 
cate facilities  in  the  same  geographic  locations.  For  example,  in 
1989,  in  Laredo,  Texas,  the  Marshals  Service  stored  500  vehicles  at 
a  cost  of  $217  per  car  in  one  facility,  while  Customs  stored  61  vehi- 
cles at  $334  per  car  at  another  facility.  In  addition,  GAO  estimated 
that  an  additional  $3  million  could  be  saved  in  administrative  over- 
head costs  if  Department  of  Justice  and  Customs  seized  properties 
were  consolidated  within  one  agency.  In  response  to  GAO's  recom- 
mendation, the  Administration  drafted  a  plan  in  July  1991  to  un- 
dertake pilot  projects  to  address  asset  consolidation.  The  plan  has 
not  been  implemented  to  date. 

In  June  1991,  Customs  reported  to  the  Oversight  Subcommittee 
the  results  of  its  study  to  determine  why  Customs  had  not  been 
taking  full  advantage  of  its  rights  under  surety  bonds.  The  study 
identified  several  policies  and  procedures  that  contributed  to  the 
problem  in  the  past  and  recommended  a  number  of  wide-ranging 
changes  including  several  changes  in  ACS  and  more  disciplined 
handling  of  documentation. 

In  September  1991,  the  Subcommittee  received  a  report  from 
GAO  (GAO/GGD-91-127)  on  Customs'  controls  over  sales  of  seized 
property.  The  report  was  in  response  to  a  request  from  the  Sub- 
committee to  investigate  whether  seized  property  was  being  resold 
to  trade  law  violators  from  which  it  was  seized,  or  being  sold  to 
Customs  employees  or  Customs  contractors'  employees.  GAO  found 
27  possible  instances  where  these  types  of  sales  may  have  occurred 
and  forwarded  the  listing  of  these  violations  to  Customs  Internal 
Affairs  for  further  investigation.  In  addition,  GAO  found  that  the 
former  seized  property  contractor,  Northrop  Corporation,  failed  to 
file  required  tax  forms  (Forms  8300)  with  the  Internal  Revenue 
Service  on  cash  sales  of  more  than  $10,000.  The  current  contractor 
reports  that  it  is  complying  with  these  filing  requirements. 
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In  follow-up  to  GAO's  report  to  the  Subcommittee  on  seized  prop- 
erty asset  consolidation,  the  Subcommittee  Ranking  Minority 
Member  received  a  GAO  report  (GAO/GGD  91-139FS),  in  Septem- 
ber 1991,  on  Government- wide  asset  management  activities.  GAO 
found  that  the  same  problems  facing  the  Customs  program  applied 
Government-wide:  a  critical  lack  of  central  oversight  for  surplus 
and  seized  assets,  and  potential  mass  duplication  of  effort.  Specifi- 
cally, GAO  found  that  the  Federal  Government  had  disposed  of 
over  $193  billion  in  assets  at  the  end  of  fiscal  year  1990,  and  that 
22  different  Federal  agencies  and  27  separate  Congressional  com- 
mittees were  involved  in  policies  and  procedures  involving  asset 
disposal.  GAO  reported  that  the  Federal  Government  employed 
over  15,000  employees  for  asset  management,  and  paid  more  than 
$1.5  billion  to  outside  contractors,  all  engaged  in  similar  functions. 

4.  Enforcement  of  Trade  Laws 

a.  Export  Controls 

On  April  18  and  May  1,  1991,  the  Oversight  Subcommittee  con- 
ducted hearings  to  examine  enforcement  of  the  U.S.  export  control 
laws  by  the  U.S.  Customs  Service,  the  Department  of  Commerce's 
Bureau  of  Export  Administration  (BXA),  the  Department  of  De- 
fense, and  the  Department  of  State.  In  addition,  the  Subcommittee 
examined  enforcement  of  financial  and  trade  sanctions  by  the  De- 
partment of  the  Treasury's  Office  of  Foreign  Asset  Control  (OF AC). 
The  purpose  of  the  hearings  was  to  review  Federal  efforts  to  ad- 
minister and  enforce  the  U.S.  export  control  laws,  particularly  with 
regard  to  activities  involving  the  Middle  East,  and  to  receive  the 
Administration's  proposals  for  better  identifying  and  enforcing  vio- 
lations of  the  law. 

In  conducting  the  investigation  and  hearings,  the  Subcommittee 
initially  focused  on  four  recent  cases  of  export  law  violations  to  il- 
lustrate export  control  enforcement  problems,  and  what  Customs, 
Treasury  and  other  Federal  agencies  are  doing  in  response.  The  in- 
vestigation included  the  Helmy,  Alcolac,  Global  Helicopter,  and  C- 
TEK  cases.  Subpoenas  were  issued  by  the  Subcommittee  requesting 
the  testimony  of  certain  parties  involved  in  the  cases. 

The  four  cases  illustrated  the  scope  and  nature  of  diversion 
schemes  and  related  enforcement  problem  areas.  Such  schemes  in- 
cluded concealment  in  mislabeled  shipping  containers;  false  or 
vague  invoice  descriptions;  procurements  and  movements  using 
multiple  world-wide  shipping  companies;  and  use  of  license-free 
movement  through  Canada  without  re-export  licenses.  Problems  il- 
lustrated included  inadequate  detection  capabilities  by  Customs 
and  BXA;  difficulties  proving  a  defendant's  knowledge  and  intent; 
difficulties  holding  foreign  citizens  pending  trial;  and  lack  of  coop- 
eration from  foreign  governments. 

Also,  the  Subcommittee  focused  on  Customs'  lack  of  systematic 
detection  of  illegal  exporting  activity;  the  paper-intensive  and  cum- 
bersome nature  of  Customs'  export  control  enforcement  efforts;  the 
need  for  open  access  to  BXA  and  State  Department  licensing  data 
for  Customs;  the  need  for  simplification  of  export  control  laws  and 
regulations;  the  unpredictability  and  inconsistency  of  export  licens- 
ing determinations  by  Commerce;  the  need  for  clear  descriptions  of 
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the  commodity  being  exported  for  more  timely  and  effective  Cus- 
toms review;  the  level  of  intent  needed  to  successfully  prosecute  an 
export  control  violation  case;  variations  in  the  level  of  enforcement 
from  country  to  country;  the  need  for  better  information  on  Third 
World  weapons  systems  development  and  procurement;  and  the 
need  for  manufacturers  and  suppliers  of  controlled  commodities  to 
notify  their  customers  that  exportation  of  the  goods  is  prohibited. 

Much  of  the  Subcommittee's  investigation  and  hearing  dealt  with 
the  long  history  of  poor  cooperation  and  coordination  between  Cus- 
toms, Commerce,  and  State.  Customs  has  exclusive  '  'enforcement" 
jurisdiction  for  violations  of  the  Arms  Export  Control  Act  (AECA) 
and  exclusive  "investigative"  jurisdiction  overseas  under  both  the 
AECA  and  the  Export  Administration  Act  (EAA).  Customs  and 
Commerce  share  jurisdiction  for  criminal  enforcement  under  the 
EAA.  Commerce  has  exclusive  jurisdiction  over  civil  sanctions  for 
violation  of  the  EAA. 

Prior  to  the  Subcommittee's  hearing,  OF  AC  released  lists  of  com- 
panies and  individuals  with  whom  U.S.  firms  are  prohibited  from 
doing  business.  These  lists,  referred  to  as  "Specially  Designated  Na- 
tionals (SDN's),"  include  names  of  individuals  and  businesses  that 
have  been  determined  by  OF  AC  to  be  acting  on  behalf  of  or  con- 
trolled by  Iraq  and  Libya.  OF  AC  reported  to  the  Subcommittee 
that  criminal  and  civil  penalty  programs  in  1990  resulted  in  collec- 
tion by  Customs  for  OF  AC  violations  of  over  $55  million  in  civil 
penalties  and  forfeitures,  and  over  $76,000  in  criminal  fines  and 
forfeitures — involving  a  total  of  765  cases. 

On  April  12,  1991,  GAO  provided  a  report  (GAO/NSIAD-91- 
193FS)  to  the  Subcommittee  on  selected  countries  in  the  Middle 
East  which  describes  the  export  controls  that  apply,  summarizes 
U.S.  licensing  decisions  on  exports  of  dual-use  and  military  items, 
provides  data  on  levels  of  approved  exports  of  dual-use  items,  and 
provides  summary  data  on  overall  U.S.  trade,  including  govern- 
ment-to-government sales.  Related  information  on  exports  of  mili- 
tary items  was  supplied  by  the  State  Department. 

b.  Rules-of-Origin  Enforcement 

On  October  16,  1991,  the  Trade  and  Oversight  Subcommittees 
held  a  hearing  on  Customs'  enforcement  of  the  rules-of-origin  pro- 
visions of  the  United  States-Canada  Free  Trade  Agreement  (FT A). 
The  hearing  focused  on  how  the  automotive  industry  and  Customs 
are  interpreting  the  rule-of-origin  provisions  of  the  United  States- 
Canada  Free  Trade  Agreement  with  regard  to  the  duty-free  treat- 
ment of  cars,  parts,  or  other  products  entering  the  United  States 
from  Canada. 

Under  the  United  States-Canada  Free  Trade  Agreement,  items  of 
North  American  origin  (domestic)  may  be  imported  to  the  United 
States  from  Canada  duty-free.  It  is  often  difficult  to  determine  the 
origin  of  many  imports  from  Canada.  The  general  rule  under  the 
FTA  is  that,  if  an  item  is  made  from  foreign  components  or  materi- 
als, then  the  end  product  must  be  substantially  different  than  the 
components  in  order  to  qualify  for  duty-free  treatment.  Also,  under 
the  FTA,  automobiles  made  from  a  mix  of  foreign  and  domestic 
parts  must  also  contain  at  least  50-percent  domestic  parts,  by 
value,  in  order  to  qualify  for  duty-free  treatment.  When  parts  are 
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made  from  foreign  components,  the  parts  qualify  as  domestic  if 
they  are  substantially  different  from  the  components,  i.e.,  the 
entire  value  of  an  engine  made  from  foreign  components  may 
count  toward  the  50-percent  value  required  for  the  finished  auto- 
mobile. 

Compounding  the  difficulty  in  determining  whether  particular 
automobiles  qualify  for  duty-free  treatment,  an  automobile  import- 
er calculates  the  percentage  of  domestic  content  on  an  annual 
basis.  In  order  to  challenge  the  importer's  representations  that 
their  automobiles,  for  a  given  year,  qualify  for  duty-free  treatment, 
Customs  must  determine  the  value  and  the  origin  of  the  millions  of 
components  used  in  assembling  all  of  the  automobiles  imported 
during  the  entire  year  in  question.  Customs  must  also  determine 
whether  intermediate  assemblies,  such  as  engines,  qualify  entirely 
as  domestic  components  although  actually  made  from  a  mix  of  for- 
eign and  domestic  parts. 

A  June  17,  1991,  New  York  Times  article  reported  that  Customs 
had  completed  a  year-long  audit  of  Honda  and  that  the  Customs 
Commissioner  had  concluded,  in  an  internal  memorandum  to  the 
Treasury  Department,  that  Honda  had  overstated  the  domestic 
content  of  its  Honda  Civics  assembled  in  Alliston,  Ontario.  Accord- 
ing to  the  article,  Honda  had  claimed  that  the  Civics  assembled  in 
its  Alliston  plant  during  1989  and  1990  contained  more  than  50- 
percent  domestic  value  when,  in  fact,  they  did  not.  The  New  York 
Times,  quoting  from  the  internal  memorandum,  reported  that  Cus- 
toms had  '  'determined  that  Honda  failed  to  meet  the  requirements 
for  free-tariff  treatment  under  the  trade  agreement,"  and  that  Cus- 
toms *  'intends  to  'begin  action  immediately  to  collect  $20  million  in 
duties  for  vehicles  imported  in  1989  and  1990/  " 

Following  the  publication  of  the  article,  Customs  and  Treasury 
notified  the  Subcommittees  that  the  article  was  inaccurate  in  that 
the  audit  of  Honda  was  not  complete  and  that  there  were  several 
legal  issues  yet  to  be  resolved  which  could  have  significant  impact 
on  the  final  conclusions  of  the  audit.  Initially,  Treasury  and  Cus- 
toms officials  estimated  that  the  audit  would  be  complete  and  that 
all  legal  issues  would  be  resolved  by  mid-October  1991. 

However,  the  Deputy  Treasury  Secretary  and  the  Customs  Com- 
missioner testified  at  the  hearing  that  the  Honda  audit  was  still 
on-going  at  that  time  and  was  not  expected  to  be  completed  until 
February  1992.  Because  the  audit  was  on-going,  both  witnesses  re- 
fused to  discuss  the  audit  or  any  of  the  outstanding  legal  issues  in- 
volved. Both  witnesses  also  testified  that  Treasury's  involvement  in 
the  Honda  audit  was  neither  extensive  nor  unusual.  In  addition, 
both  witnesses  insisted  that  there  were  inaccuracies  in  the  internal 
memorandum  that  had  been  leaked  to  the  media. 

Prior  to  the  hearing,  the  Subcommittees  had  requested  copies  of 
the  two  documents  which  had  been  the  subject  of  the  New  York 
Times  article,  the  cover  memorandum  from  the  Customs  Commis- 
sioner to  the  Treasury  Deputy  Secretary  and  the  underlying 
"White  Paper."  Treasury  provided  the  Subcommittees  with  the 
cover  memorandum,  on  a  confidential  basis,  but  refused  to  supply 
the  "White  Paper."  Treasury  officials  indicated  that  earlier  refer- 
ences to  duties  owed  by  Honda  were  based  on  an  inaccurate  under- 
standing of  the  status  of  the  audit. 
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On  November  26,  1991,  the  Treasury  General  Counsel  reported  to 
the  Subcommittees  that  the  major  legal  issues  involved  in  the 
audit  were  resolved.  On  December  11,  1991,  the  Oversight  Subcom- 
mittee confirmed  with  Customs,  and  on  December  18,  1991,  with 
Treasury,  that  the  audit  was  still  scheduled  to  be  completed  in  Feb- 
ruary 1992.  At  that  time,  the  Subcommittees  intend  to  inquire  fur- 
ther into  the  handling  of  the  audit. 

B.  Trade  Adjustment  Assistance 

On  August  1,  1991,  the  Trade  Subcommittee  held  an  oversight 
hearing  on  the  Trade  Adjustment  Assistance  (TAA)  program  for 
import-impacted  workers  under  the  Trade  Act  of  1974  and  the  Eco- 
nomic Dislocation  and  Worker  Adjustment  Assistance  Act 
(EDWAA)  program  for  all  dislocated  workers  under  Title  III  of  the 
Job  Training  Partnership  Act.  The  purpose  of  the  hearing  was  to 
obtain  factual  information  on  the  operation,  comparative  benefits, 
and  effectiveness  of  the  two  programs,  in  anticipation  of  future 
Committee  and  Congressional  legislative  decisions  on  the  most  ap- 
propriate and  effective  adjustment  program,  particularly  for  work- 
ers who  may  be  adversely  impacted  by  the  proposed  North  Ameri- 
can Free  Trade  Agreement  (NAFTA)  with  Mexico  and  Canada. 
Since  TAA  authorization  ends  on  September  30,  1993,  decisions  will 
also  be  needed  on  general  program  reauthorization  in  present  or 
amended  form,  termination,  or  merger  with  the  EDWAA  program. 

TAA  for  workers  is  an  entitlement  program  administered  by  the 
Department  of  Labor  through  cooperative  agreements  with  the 
States  providing  weekly  cash  payments  as  an  extension  of  unem- 
ployment compensation,  training  benefits,  and  job  search  and  relo- 
cation allowances  only  for  workers  laid  off  as  a  result  of  increased 
import  competition.  The  EDWAA  program  provides  discretionary 
funds  to  the  States  primarily  for  retraining  and  basic  readjustment 
services  to  dislocated  workers  generally,  regardless  of  the  cause  of 
dislocation. 

The  annual  budget  submissions  of  the  prior  and  current  Admin- 
istrations have  proposed  termination  of  the  TAA  program,  subsum- 
ing assistance  for  trade-impacted  workers  under  the  broader 
EDWAA  dislocated  worker  program.  However,  in  the  context  of  the 
Congressional  debate  last  spring  on  extension  of  "fast  track"  trade 
agreement  authority,  the  President  stated  the  following  commit- 
ment in  his  May  1,  1991,  letter  to  the  Congress  on  issues  concern- 
ing the  negotiation  of  a  NAFTA: 

The  Administration  is  fully  committed  to  a  worker  adjust- 
ment program  that  is  adequately  funded  and  ensures  that 
workers  who  may  lose  their  jobs  as  a  result  of  an  FT  A 
with  Mexico  will  receive  prompt,  comprehensive,  and  effec- 
tive services.  Worker  adjustment  services,  whether  provid- 
ed through  the  improvement  or  expansion  of  an  existing 
program  or  through  the  creation  of  a  new  program,  should 
be  targeted  to  provide  dislocated  workers  with  appropriate 
services  in  a  timely  fashion. 

The  Administration  is  committed  to  working  with  the  Congress 
to  ensure  that  the  objectives  outlined  above  are  met  and  adequate- 
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ly  funded.  Any  needed  changes  in  U.S.  law  to  implement  such  a 
program  should  be  in  place  by  the  time  the  agreement  enters  into 
force  and  could  appropriately  be  addressed  in  legislation  imple- 
menting a  NAFTA. 

The  Subcommittee  received  testimony  in  the  hearing  from  ad- 
ministrators of  the  worker  TAA  and  EDWAA  programs,  as  well  as 
program  administrators  at  the  State  level  from  Georgia,  Michigan, 
New  Jersey,  New  York,  and  Pennsylvania.  Private  sector  interests 
also  testified,  including  the  AFL-CIO,  and  a  panel  of  academicians. 
The  testimony  focused  on  the  operation  and  administration  of  the 
two  programs,  the  comparative  benefits  and  services,  and  their  re- 
sults and  effectiveness  for  successful  adjustment  of  trade-impacted 
workers;  assessments  of  the  advantages  and  disadvantages  of  each 
program;  and  proposals  for  legislative  and  administrative  improve- 
ments in  the  existing  programs,  or  for  merger  or  creation  of  a  new 
program  to  address  potential  worker  dislocations  as  a  result  of  the 
NAFTA. 

In  conjunction  with  the  hearing  and  the  basic  purpose  of  obtain- 
ing the  information  necessary  for  future  legislative  decisions, 
Chairman  Rostenkowski  and  Senate  Finance  Committee  Chairman 
Bentsen  on  July  30,  1991,  jointly  requested  GAO  to  conduct  a  com- 
prehensive comparative  study  of  the  TAA  and  EDWAA  programs. 
The  results  of  their  investigation  and  analysis  are  expected  in  the 
spring  of  1992.  The  Subcommittee  also  intends  to  conduct  oversight 
of  the  TAA  program  for  firms  administered  by  the  Department  of 
Commerce,  which  also  terminates  at  the  end  of  fiscal  year  1993. 


III.  OVERSIGHT  OF  THE  MEDICARE  PROGRAM 


In  1991,  the  Subcommittee  on  Health  conducted  13  oversight 
hearings  to  review  the  Medicare  program.  The  Oversight  Subcom- 
mittee joined  the  Health  Subcommittee  in  one  of  these  hearings 
and  conducted  an  additional  two  hearings.  The  full  Committee's 
oversight  initiative  hearings  on  May  8  and  9,  1991,  also  included 
discussion  of  Medicare  issues. 

The  OMB  Director's  testimony  at  the  full  Committee's  oversight 
hearings  indicated  that  providing  the  wealthy  and  the  poor  with 
the  same  Medicare  benefits  at  the  same  cost  to  the  beneficiaries 
can  be  unfair.  He  indicated  that  the  Administration's  fiscal  year 
1992  budget  proposed  a  number  of  Medicare  changes  to  address 
this  problem. 

Further,  the  OMB  Director  noted  the  following  areas  of  material 
weaknesses  in  Medicare  program  operations:  HCFA  financial  sys- 
tems are  inadequate  to  estimate  Medicare  costs  reliably;  Medicare 
payment  safeguards  provide  insufficient  medical  necessity  checks 
(also  noted  by  the  Health  and  Human  Service's  (HHS)  IG  and 
GAO);  and  Medicare  payments  are  covering  areas  for  which  others 
are  responsible  for  payment.  The  OMB  Director  testified  that  OMB 
is  reviewing,  with  HCFA,  variations  in  payment  policies,  including 
durable  medical  equipment  fee  schedules,  and  efficiencies  of  oper- 
ations among  Medicare  contractors  (also  suggested  by  the  HHS  Sec- 
retary as  an  oversight  issue).  The  HHS  IG  indicated  to  the  Commit- 
tee his  concern  about  the  adequacy  of  internal  controls  to  detect 
fraud  and  abuse  in  the  following  areas:  (1)  the  Medicare  Secondary 
Payer  (MSP)  program;  (2)  durable  medical  equipment  (DME);  and 
(3)  contractor  reform.  The  Oversight  Subcommittee  reviewed  the 
MSP  program  and  DME  during  this  session. 

GAO  testified  that:  (1)  Medicare's  administrative  budget  has  not 
kept  pace  with  the  rapid  growth  and  change  in  the  program;  (2) 
Medicare  contractors  are  failing  to  bill  private  insurance  compa- 
nies for  billions  of  dollars  of  claims  that  Medicare  should  not  be 
paying;  and  (3)  questionable  Medicare  claims  could  result  in  large 
losses  to  taxpayers.  The  former  OMB  Directors  testified  that 
reform  of  Medicare  should  include:  limits  on  provider  compensa- 
tion, greater  co-payments  and  increases  in  required  '  'second  opin- 
ions"; and  a  sliding  scale  for  payments  based  upon  the  ability  of 
the  participant  to  pay  which  would  help  provide  funding  needed  to 
cover  the  uninsured  and  underinsured. 

The  Health  Subcommittee  examined  the  issues  identified  by 
GAO  in  greater  depth  at  its  oversight  hearing  on  waste,  fraud  and 
abuse  in  the  Medicare  program  at  which  GAO  testified. 

Further,  in  looking  at  HCFA's  service  to  providers  and  benefici- 
aries, GAO  reported  on  a  continuing  need  for  improvement  in  the 
notices  sent  by  HCFA.  The  HHS  Deputy  IG  forwarded  the  findings 
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of  its  1989  survey  which  concluded  that  85  percent  of  respondents 
were  able  to  get  information  about  benefits  when  needed. 

A.  Medicare  Fraud,  Waste  and  Abuse 

1.  Fraud,  Waste  and  Abuse 

On  June  13,  1991,  the  Health  Subcommittee  held  a  hearing  on 
Medicare  fraud,  waste  and  abuse.  Hearing  witnesses  included  rep- 
resentatives of  the  four  organizations  with  primary  responsibility 
for  oversight  of  the  Medicare  program:  HHS's  Office  of  the  Inspec- 
tor General  (IG);  Medicare  fiscal  intermediaries  and  carriers;  Pro- 
fessional Review  Organizations  (PROs);  and  GAO. 

In  conjunction  with  this  hearing,  GAO  issued  a  special  report 
(GAO/HRD-91-67)  on  changes  needed  to  reduce  Medicare  program 
and  beneficiary  costs.  This  report  summarized  all  of  its  major  ac- 
tivities and  recommendations  issued  during  the  prior  year.  The  IG 
also  issued  a  special  summary  of  its  fraud  and  abuse  activities 
during  the  preceding  year. 

GAO's  testimony  indicated  a  major  concern  regarding  funding 
for  the  fiscal  intermediaries  and  carriers  who  administer  the  Medi- 
care program  and  who  have  the  primary  responsibility  for  Medi- 
care's payment  safeguard  activities. 

The  Medicare  fiscal  intermediaries  and  carriers  are  private  in- 
surance companies  who  process  670  million  Medicare  claims  annu- 
ally under  contract  with  the  Health  Care  Financing  Administra- 
tion (HCFA).  In  addition,  these  entities  have  responsibility  for  a  va- 
riety of  payment  safeguard  activities,  including  pre-  and  post-pay- 
ment reviews  of  claims  and  administration  of  the  Medicare  Second- 
ary Payer  program. 

Payments  to  contractors  have  not  kept  pace  with  growth  in  the 
program.  As  a  result,  GAO  found  that  contractors  are  reducing 
medical  and  utilization  reviews  of  claims,  failing  to  recover  pay- 
ments from  private  insurers,  and  reducing  the  number  of  audits 
that  are  conducted. 

Other  recommendations  discussed  during  the  hearing  included 
possible  reductions  in  Medicare  payments  to  teaching  hospitals, 
elimination  of  time-based  payments  for  anesthesia  services,  reduc- 
tion in  fees  for  clinical  laboratory  services,  and  reductions  in  pay- 
ments for  ambulatory  surgical  services.  In  addition,  GAO  indicated 
continuing  concerns  with  the  quality  and  administrative  oversight 
of  health  maintenance  organizations  under  the  Medicare  program. 

2.  Ownership/Referral  Arrangements 

On  October  17,  1991,  the  Health  Subcommittee  and  the  Oversight 
Subcommittee  held  a  joint  hearing  on  physician  ownership/referral 
arrangements. 

The  Social  Security  Amendments  of  1972  established  penalties 
for  any  person  furnishing  Medicare  or  Medicaid  services  who  solic- 
ited, offered,  or  received  any  kickbacks  or  bribes  relating  to  provid- 
ing those  services,  or  rebate  of  any  fee  or  charge  for  referrals  of 
business  payable  under  Medicare  or  Medicaid.  This  basic  policy 
was  extended  and  refined  in  1977  and  1987. 

In  1989,  Congress  took  action  on  ownership/referral  arrange- 
ments based  on  reports  and  recommendations  from  both  GAO  and 
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the  IG.  Enacted  as  part  of  the  OBRA  1989,  section  1877  of  the 
Social  Security  Act  banned,  with  certain  specified  exceptions,  refer- 
rals to  clinical  laboratories  with  which  the  referring  physician  has 
a  financial  relationship.  The  legislation  also  required  HCFA  to  col- 
lect information  comparing  utilization  of  services  by  entities  in 
which  a  referring  physician  has  a  financial  interest  with  the  utili- 
zation of  such  services  by  other  entities.  HCFA  is  currently  prepar- 
ing to  survey  physicians  in  ten  States  in  order  to  respond  to  this 
requirement.  A  GAO  study  is  also  required. 

In  1989,  the  Florida  legislature  directed  the  Florida  Health  Care 
Cost  Containment  Board  to  conduct  a  study  of  ownership  or  com- 
pensation arrangements  between  persons  providing  health  care. 
The  study  was  conducted  by  researchers  at  Florida  State  Universi- 
ty. Volume  II  of  the  study,  released  in  draft  on  August  9,  1991,  ana- 
lyzed the  prevalence,  scope,  and  nature  of  joint  ventures  among 
health-care  providers  in  Florida. 

The  Subcommittees'  hearing  included  testimony  from  the  au- 
thors of  the  study  conducted  by  the  Florida  Health  Care  Cost  Con- 
tainment Board,  as  well  as  from  providers  adversely  affected  by 
physician  ownership /referral  arrangements.  The  testimony  focused 
on  the  effect  of  these  arrangements  on  access  to  and  utilization  of 
health  services,  and  on  the  effectiveness  of  current  laws  in  prevent- 
ing abusive  arrangements.  The  Subcommittees  also  discussed  rec- 
ommendations to  expand  the  current  ban  on  referrals  by  physi- 
cians to  clinical  laboratories  with  which  the  physician  has  a  finan- 
cial relationship  to  all  facilities  and  services  reimbursed  by  Medi- 
care. Testimony  explored  the  impact  of  such  a  total  ban,  as  well  as 
the  expansion  of  the  ban  on  a  service  by  service  basis.  It  is  antici- 
pated that  further  action  by  the  Subcommittees  would  be  based  on 
HCFA's  survey  currently  underway. 

3.  Abusive  Marketing  Practices  By  Durable  Medical  Equipment 
Suppliers 

On  November  7,  1991,  the  Oversight  Subcommittee  submitted  to 
the  Committee  its  report  and  recommendations  on  abusive  market- 
ing practices  by  durable  medical  equipment  (DME)  suppliers.  On 
June  21,  1991,  the  Subcommittee  held  a  hearing  in  West  Chester, 
Pennsylvania,  on  problems  involving  the  DME  benefit  under  the 
Medicare  program.  The  Subcommittee  report  (WMCP  102-25),  ap- 
proved on  a  bipartisan  basis,  addressed  issues  that  arose  at  this 
hearing  and  during  the  Subcommittee's  investigation  prior  to  the 
hearing. 

The  Subcommittee  found  that  there  is  a  substantial  problem  in- 
volving DME  companies  who  engage  in  high-pressure  sales  tech- 
niques, usually  by  telephone,  to  induce  Medicare  beneficiaries  to 
purchase  equipment  that  they  neither  want  nor  need.  These  com- 
panies often  make  misrepresentations  regarding  Medicare,  fre- 
quently telling  beneficiaries  that  they  will  not  have  to  pay  any 
part  of  the  cost  of  the  equipment  they  order.  The  Subcommittee  re- 
ceived testimony  regarding  excessive  prices  paid  under  Medicare 
for  certain  items  of  DME  and  the  poor  quality  of  some  items  of 
equipment.  In  addition,  witnesses  representing  a  Medicare  carrier, 
the  Office  of  Inspector  General,  HHS,  and  the  United  States  Attor- 
ney presented  testimony  about  the  difficulties  that  they  face  in 
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pursuing  DME  companies  engaged  in  fraud  under  the  Medicare 
program. 

The  Subcommittee  recommended  that:  Medicare  carriers  be  au- 
thorized to  deny  Medicare  provider  numbers  to  DME  suppliers  that 
engage  in  telemarketing,  i.e.,  suppliers  that  initiate  unsolicited 
telephone  calls  to  beneficiaries  to  induce  them  to  buy  equipment; 
Medicare  carriers  be  authorized  to  deny  the  use  of  more  than  one 
provider  number  to  DME  suppliers;  HCFA  develop  a  questionnaire 
designed  to  alert  Medicare  carriers  to  potentially  abusive  sales 
practices  by  DME  suppliers  applying  for  Medicare  provider  num- 
bers; HCFA  submit  a  report  on  the  Medicare  Pre-approval  Pro- 
gram authorized  in  the  OBRA  1990,  and  that  decubitus  care  mat- 
tresses be  added  to  the  list  of  equipment  subject  to  the  pre-approval 
process;  in  order  to  eliminate  "carrier  shopping,"  DME  suppliers  be 
reimbursed  in  accordance  with  the  fee  schedule  in  effect  at  the  res- 
idence or  address  of  the  beneficiary  (rather  than  in  accordance 
with  the  fee  schedule  at  the  "point-of-sale")  HCFA  develop  a  stand- 
ardized "Physician's  Prescription  for  Durable  Medical  Equipment" 
to  be  used  nationwide,  and  HCFA  develop  standardized  equipment- 
specific  forms  for  items  of  DME  subject  to  abuse;  Medicare  carriers 
amend  the  Explanation  of  Medical  Benefits  forms,  so  that  benefici- 
aries can  clearly  understand  them;  HCFA  prepare  a  list  of  items  of 
DME  for  which  improved  definitions  or  standards  might  be  appro- 
priate, together  with  recommended  quality  standards  and  defini- 
tional terms;  Medicare  carriers  be  authorized  to  utilize  current 
pricing  information,  including  current  wholesale  prices,  in  making 
determinations  regarding  the  inherent  reasonableness  of  DME  fee 
schedule  allowances,  and  that  carriers  immediately  undertake  in- 
herent reasonableness  determinations  for  five  items  of  equipment 
believed  to  be  overpriced  or  overutilized  (including,  specifically,  de- 
cubitus care  equipment  and  transcutaneous  electrical  nerve  stimu- 
lators); GAO  compare  supplier  costs  with  DME  fee  schedule  allow- 
ances for  150  items  of  DME,  and  analyze  the  appropriateness  of  a 
national  fee  schedule  for  DME;  and  HCFA  review  those  items  clas- 
sified as  "prosthetics  and  orthotics"  to  identify  equipment  not  re- 
quiring individualized,  custom  fitting  and  adjustment,  and  submit 
recommendations  regarding  an  appropriate  method  of  reimburse- 
ment for  these  items,  similar  to  the  reimbursement  method  for 
other  classes  of  DME. 

These  Subcommittee  recommendations  have  been  incorporated 
into  H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991." 

4-  Medicare  Secondary  Payer  Program 

On  June  5,  1991,  the  Oversight  Subcommittee  submitted  to  the 
Committee  its  report  and  recommendations  on  erroneous  Medicare 
payments,  i.e.,  payments  that  had  been  made  by  the  Medicare  pro- 
gram, but  which,  in  accordance  with  the  Medicare  Secondary 
Payer  (MSP)  provisions,  should  have  been  paid  by  another  payer. 
This  report  (WMCP  102-14),  approved  by  the  Subcommittee  on  a 
bipartisan  basis,  was  the  result  of  the  Subcommittee's  investigation 
and  February  26,  1991,  hearing  on  the  MSP  program. 

In  early  1991,  HHS  listed  the  MSP  program  as  a  material  inter- 
nal control  weakness  under  the  Federal  Managers'  Financial  Integ- 
rity Act,  estimating  that  as  much  as  $1  billion  may  be  lost  annual- 
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ly  as  a  result  of  Medicare  payments  that  should  have  been  paid  by 
private  insurers.  In  January  1991,  GAO  issued  a  report  on  Medi- 
care payments  made  by  the  Maryland  Medicare  contractor  that 
should  have  been  paid  by  private  insurers.  GAO  identified  approxi- 
mately $8  million  dollars  in  erroneous  payments  and  concluded 
that  the  contractor  was  doing  little  to  recover  them. 

The  Subcommittee  found  that  the  situation  in  Maryland  was 
symptomatic  of  a  nationwide  problem,  and  concluded  that  Medi- 
care contractors  and  HCFA  should  take  steps  to  improve  the  imple- 
mentation of  the  MSP  provisions.  To  aid  in  the  identification  of 
Medicare  beneficiaries  who  are  covered  by  other  health  insurance 
plans  that  are  primary  to  Medicare,  the  Subcommittee  recommend- 
ed that:  Medicare  beneficiaries  be  screened  regarding  employer 
group  health  insurance  coverage  at  the  time  they  enroll  in  the 
Medicare  program;  providers  of  services  under  Part  B  of  Medicare 
be  required  to  screen  beneficiaries  regarding  other  health  insur- 
ance; and  sanctions  be  available  against  providers  who  routinely 
and  wilfully  fail  to  screen  beneficiaries  for  other  insurance  cover- 
age. 

The  Subcommittee  also  concluded  that  improvements  are  neces- 
sary in  the  manner  in  which  Medicare  contractors  recover  errone- 
ous payments  that  they  have  made,  i.e.,  payments  for  which  they 
have  identified  another  insurer  as  primary.  Specifically,  the  Sub- 
committee recommended:  that  Medicare  contractors  be  required  to 
submit  quarterly  reports  to  HCFA  regarding  their  efforts  to  recov- 
er erroneous  payments;  that  contractors  be  evaluated  on  their  re- 
covery efforts;  that  the  recovery  process  be  streamlined;  and  that 
HCFA  develop  and  submit  to  the  Committee  an  incentive  program 
designed  to  encourage  contractors  to  make  additional  recoveries  of 
erroneous  payments. 

Furthermore,  the  Subcommittee  found  that  adequate  funding 
should  be  provided  to  Medicare  contractors  for  MSP  activities,  and 
that  a  study  should  be  conducted  to  determine  if  eligibility  as  a 
Medicare  contractor  should  continue  to  be  restricted  to  health  in- 
surance companies. 

The  Subcommittee's  recommendations  have  been  incorporated  in 

H.  R.  3837,  the  "Federal  Program  Improvement  Act  of  1991." 

B.  Medicare  Payments  and  Benefits 

I.  Payments  to  Hospitals 

During  the  first  session  of  the  102nd  Congress,  the  Health  Sub- 
committee held  two  hearings  relating  to  Medicare  payments  for 
hospital  services.  The  first  hearing,  on  February  27,  1991,  focused 
on  the  recommendations  contained  in  the  annual  report  of  the  Pro- 
spective Payment  Assessment  Commission  (ProPAC).  The  second 
hearing,  held  on  May  30,  1991,  addressed  issues  in  the  establish- 
ment of  a  new  methodology  for  the  payment  of  capital  under  the 
Medicare  prospective  payment  system.  Under  provisions  enacted  in 
OBRA  1987  and  OBRA  1990,  the  Secretary  of  HHS  was  required  as 
of  October  1,  1991,  to  reimburse  hospitals  for  the  costs  of  capital  (in 
general,  depreciation  and  interest)  on  a  prospective  basis. 

The  Secretary  proposed  regulations  to  implement  the  capital  cost 
recovery  requirement  on  February  28,  1991.  The  major  features  of 
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the  proposed  rule  included  fully  prospective  capital  payment  based 
on  adjusted  national  averages  which  would  be  phased-in  over  10 
years  with  certain  protections  for  existing  capital  commitments, 
and  exceptions  for  certain  rural  and  inner-city  hospitals. 

The  May  1991  hearing  examined  certain  proposed  modifications 
to  the  draft  regulations.  Analysis  of  this  information  identified  rec- 
ommendations for  modifications  in  the  proposed  rule,  including 
that:  (1)  the  definition  of  old  capital  should  be  modified  to  reflect 
projects  that  have  been  initiated;  (2)  there  should  be  provision  for  a 
teaching  adjustment;  (3)  disproportionate  share  hospitals  should  re- 
ceive special  treatment,  including  payments  for  at  least  80  percent 
of  actual  costs;  and  (4)  hospitals  should  be  protected  during  the 
transition  through  inclusion  of  a  floor  on  capital  payments  set  at  a 
reasonable  percentage  of  actual  costs. 

These  recommendations  were  communicated  to  HHS  in  a  letter 
signed  by  Chairman  Rostenkowski,  Ranking  Minority  Member 
Archer,  and  other  members  of  the  Committee.  The  Committee's 
recommendations  were  included  in  the  final  rule,  published  on 
August  30,  1991. 

2.  Payments  to  Physicians 

a.  Update  for  Fees  and  Medicare  Volume  Performance  Stand- 
ards 

On  May  21,  1991,  the  Health  Subcommittee  examined  issues  re- 
lating to  increases  in  the  volume  of  physician  services,  the  Medi- 
care Volume  Performance  Standard  (MVPS),  and  the  update  for 
physician  fees  for  January  1,  1992. 

The  cost  of  Medicare  physician  services  grew  by  12.1  percent  an- 
nually between  1986  and  1989.  About  2.7  percent  of  this  growth 
was  due  to  increases  in  price,  1.1  percent  to  increases  in  the 
number  of  beneficiaries,  and  7.9  percent  to  increases  in  the  volume 
and  mix  of  services  per  beneficiary.  The  highest  growth  in  volume 
per  year  between  1986  and  1989  was  for  certain  medical  services, 
including  ophthalmology  visits  (18  percent),  medical  procedures  (17 
percent),  laboratory  services  (16  percent),  and  cardiology  services 
(13  percent).  During  this  same  period,  the  overall  volume  of  surgi- 
cal services  increased  7.4  percent  per  year. 

OBRA  1989  established  the  MVPS  system.  Under  this  system,  an 
annual  target  rate  of  growth  in  expenditures  for  physician  services 
is  established.  If  expenditures  are  below  the  standard,  the  update 
for  fees  for  the  following  calendar  year  would  be  increased.  If  ex- 
penditures grow  more  than  the  standard,  the  update  would  be  re- 
duced. 

At  the  time  of  this  hearing,  the  estimated  actual  rate  of  growth 
in  expenditures  for  physician  services  during  fiscal  year  1990  was 
10.6  percent,  exceeding  the  9.1  percent  MVPS  standard  set  in 
OBRA  1989  by  1.5  percent.  Based  on  this  data,  the  HHS  Secretary 
recommended  that  the  January  1992  update  for  fees  be  reduced  by 
1.9  percent,  including  the  additional  0.4  percent  reduction  mandat- 
ed in  OBRA  1990.  The  Physician  Payment  Review  Commission 
(PhysPRC)  agreed  with  this  recommendation.  For  fiscal  year  1992, 
the  Secretary  recommended  an  overall  MVPS  target  rate  of  growth 
of  6.2  percent.  PhysPRC  recommended  a  higher  target  of  8.6  per- 
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cent.  On  November  25,  1991,  the  Secretary  published  a  notice  of 
the  physician  update  and  MVPS  standards  based  on  the  default 
formulae  in  statute.  Based  on  updated  information,  the  growth  in 
expenditures  for  physician  services  during  fiscal  year  1990  was  10.0 
percent,  exceeding  the  growth  standard  of  9.1  percent  by  0.9  per- 
cent. The  Medicare  Economic  Index  was  determined  to  be  3.2  per- 
cent. Based  on  these  factors  and  including  the  0.4  percent  reduc- 
tion mandated  in  OBRA  1990,  the  update  for  January  1,  1992,  was 
set  at  1.9  percent.  The  revised  MVPS  standards  are  10  percent  for 
all  services,  with  a  separate  surgical  standard  of  6.5  percent  and 
medical  services  standard  of  11.2  percent. 

b.  Medicare  Physician  Payment  Reform 

The  Health  Subcommittee  conducted  a  hearing  on  June  25,  1991, 
to  address  issues  in  the  implementation  of  the  Medicare  physician 
payment  reform.  The  hearing  included  witnesses  from  HCFA, 
PhysPRC,  and  twelve  organizations  representing  physicians. 

Section  6102  of  OBRA  1989  provided  for  a  comprehensive  reform 
of  payments  to  physicians  under  Part  B  of  the  Medicare  program. 
This  provision  established  a  fee  schedule  for  physician  services 
based  on  the  resource-based  relative  value  scale  (RB  RVS),  effective 
January  1,  1992.  This  legislation  also  established  the  MVPS  for  up- 
dating fees,  and  created  limits  on  the  amounts  that  physicians  can 
bill  beneficiaries  in  excess  of  the  amount  allowed  by  Medicare. 

On  June  6,  1991,  HCFA  published  a  notice  of  proposed  rule- 
making (NPRM)  for  the  implementation  of  the  RB  RVS  on  Janu- 
ary 1,  1992.  In  the  NPRM,  HCFA  proposed  to  reduce  the  conver- 
sion factor  by  16  percent  to  account  for  estimated  changes  in  ex- 
penditures in  1992  due  to  the  transition  and  to  the  projected  in- 
crease in  volume  of  physician  services  in  response  to  changes  in 
fees  under  the  RB  RVS.  Under  this  proposal,  the  initial  conversion 
factor  would  be  $26.87. 

In  addition,  the  NPRM  also  included  proposals  to:  eliminate  bill- 
ing for  anesthesia  time;  establish  global  surgical  fees;  set  geograph- 
ic payment  differentials;  revise  payments  and  descriptions  for  new 
visit  codes;  and  change  payments  for  non-physician  services  and  in- 
jectable drugs. 

As  a  follow-up  to  this  hearing,  on  July  18,  1991,  Chairman  Ros- 
tenkowski  and  Ranking  Minority  Member  Archer  sent  a  letter 
signed  by  35  members  of  the  Committee  to  the  HHS  Secretary  ex- 
pressing concern  about  the  policies  proposed  in  the  NPRM,  includ- 
ing the  transition  and  behavioral  offset  adjustments  resulting  in 
the  16  percent  reduction  in  the  conversion  factor. 

On  November  25,  1991,  HCFA  published  the  regulations  imple- 
menting the  RB  RVS.  In  response  to  issues  discussed  in  the  hear- 
ing, and  to  the  95,000  comment  letters  received  on  the  NPRM,  the 
final  rule  included  several  significant  changes  from  the  NPRM.  In 
particular,  the  reduction  in  the  conversion  factor  was  reduced  from 
16  to  6.5  percent.  The  proposal  to  eliminate  billing  for  anesthesia 
time  was  delayed  pending  further  research.  The  global  surgical  fee 
and  injectable  drug  payment  policies  were  revised. 

Given  changes  made  in  the  final  regulation,  the  conversion  for 
calendar  year  1992  was  increased  to  $31.00.  Net  of  the  1.9  percent 
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update  for  calendar  year  1992,  this  represented  a  13  percent  in- 
crease over  the  level  proposed  in  the  NPRM. 

3.  Long-Term  Care 

On  March  4,  1991,  the  Health  Subcommittee  held  a  hearing  on 
long-term  care  coverage  and  financing.  The  hearing  began  with  a 
broad  overview  of  long-term  care  issues  and  reviewed  proposals  to 
make  incremental  improvements  in  the  Medicare  home  health  and 
skilled  nursing  facility  benefits. 

More  than  nine  million  Americans  currently  need  long-term  care 
services.  The  demand  for  long-term  care  services  is  projected  to  in- 
crease substantially.  The  projected  increase  in  demand  is  attributa- 
ble in  large  part  to  increases  in  longevity  and  the  projected  growth 
of  the  elderly  population — particularly  individuals  age  85  and  older 
who  are  most  likely  to  need  long-term  care  services.  Further,  long- 
term  care  expenses  are  beyond  the  resources  of  most  American 
families.  The  average  cost  of  nursing  home  care  has  increased  to 
nearly  $36,000  per  year.  The  price  of  home  care  services  for  a  se- 
verely impaired  person  can  easily  exceed  $14,000  per  year. 

Public  financial  support  for  long-term  care  is  limited.  The  Medi- 
care program  finances  less  than  two  percent  of  total  nursing  home 
costs.  The  Medicaid  program  covers  nearly  half  of  the  nation's  $43 
billion  in  annual  nursing  home  costs,  but  limits  coverage  to  the 
poor.  Private  out-of-pocket  payments  account  for  50  percent  of  total 
national  nursing  home  expenditures. 

The  Medicare  Catastrophic  Coverage  Act  of  1988  (P.L.  100-360) 
included  two  provisions  that  would  have  expanded  Medicare's 
home  health  and  skilled  nursing  facility  benefits.  Both  provisions 
were  subsequently  repealed  by  the  Medicare  Catastrophic  Coverage 
Repeal  Act  of  1989  (P.L.  101-234). 

Subcommittee  Chairman  Stark  and  other  members  of  the  Sub- 
committee introduced  H.R.  1200  on  February  28,  1991,  to  restore 
the  repealed  provisions.  The  bill  would  clarify  that  home  health 
services  would  be  covered  on  a  daily  basis,  up  to  seven  days  per 
week,  for  a  period  of  38  days,  and  would  eliminate  the  three-day 
prior  hospitalization  rule  for  skilled  nursing  facilities.  Witnesses  at 
the  hearing  included  the  Director  of  the  Office  of  Legislation  and 
Policy  of  HCFA,  experts  in  long-term  care  policy,  and  representa- 
tives of  senior  and  provider  organizations. 

The  testimony  focused  on  incremental  and  comprehensive  pro- 
posals to  improve  the  financing  and  delivery  of  long-term  care  serv- 
ices. No  legislative  action  has  been  taken  on  H.R.  1200.  The  Sub- 
committee intends  to  continue  to  review  the  feasibility  and  desir- 
ability of  long-term  care  legislation. 

4.  Outcomes  and  Effectiveness  of  Medical  Care 

On  April  30,  1991,  the  Health  Subcommittee  held  a  hearing  on 
issues  relating  to  Medicare  quality  of  care,  and  research  on  out- 
comes and  effectiveness  of  care. 

OBRA  1989  established  a  program  of  research  on  the  quality  and 
effectiveness  of  medical  care.  This  program  is  contained  within  a 
new  agency  of  the  Public  Health  Service  (PHS),  the  Agency  for 
Health  Care  Policy  and  Research  (AHCPR). 
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As  part  of  this  effort,  the  HHS  Secretary  is  required  to  develop 
guidelines  for  the  treatment  or  management  of  at  least  three  condi- 
tions that  account  for  significant  Medicare  expenditures  by  Janu- 
ary 1,  1991.  These  guidelines  were  not  completed  at  the  time  of  this 
hearing.  The  Secretary  is  required  to  implement  the  use  of  these 
guidelines  or  standards  by  physicians,  and  to  evaluate  the  impact 
of  the  implementation  on  the  care  of  Medicare  patients. 

OBRA  1989  authorized  funding  for  AHCPR  from  three  sources: 
the  Medicare  trust  funds,  general  revenues,  and  40  percent  of  the 
amount  authorized  for  evaluations  in  PHS,  the  so-called  "evalua- 
tion set-aside."  For  fiscal  year  1992,  OBRA  1989  authorized  $110 
million  from  the  Medicare  trust  funds  and  $75  million  from  gener- 
al revenues  for  AHCPR.  The  evaluation  set-aside  accounts  for  an 
additional  $50  million  in  fiscal  year  1992.  Expenditures  for  AHCPR 
were  $97  million  in  fiscal  year  1990  and  $115  million  in  fiscal  year 
1991.  The  Administration's  fiscal  year  1992  budget  included  a  pro- 
posal to  increase  spending  for  activities  within  AHCPR  by  only  $7 
million,  for  a  total  of  $122  million  in  fiscal  year  1992.  This  request 
included  $38  million  from  Medicare  trust  funds. 

On  June  3,  1991,  Subcommittee  Chairman  Stark  and  Ranking 
Minority  Member  Gradison  sent  a  letter  to  the  Honorable  William 
H.  Natcher,  Chairman,  Subcommittee  on  Labor — Health  and 
Human  Resources — Education,  House  Committee  on  Appropria- 
tions, which  expressed  concerns  about  the  requested  increase  of 
only  $7  million  for  the  AHCPR  that  was  included  in  the  Presi- 
dent's budget.  This  letter  urged  that  support  for  these  activities 
from  the  Medicare  Trust  Funds  be  increased  to  $90  million  in  fiscal 
year  1992. 

On  November  26,  1991,  the  President  signed  the  Departments  of 
Labor,  Health  and  Human  Services,  and  Education,  and  Related 
Agencies  Appropriations  Act,  1992  (P.L.  102-170),  which  included 
an  appropriation  of  $121.2  million  for  AHCPR.  This  appropriation 
included  $5.9  million  from  the  Medicare  Trust  Funds. 

C.  Possible  Medicare  Benefit  Expansions 
/.  Medicare  Age  60 

On  March  19,  1991,  the  Health  Subcommittee  held  a  hearing  on 
proposals  to  expand  the  Medicare  program  to  three  groups  of  near- 
elderly  persons,  ages  62  through  64,  who  are  without  health  insur- 
ance. The  Subcommittee  examined  options  to  expand  Medicare  eli- 
gibility to  cover:  (1)  early  retirees  receiving  Social  Security  benefits; 
(2)  spouses  and  dependents  of  Medicare  beneficiaries;  and  (3)  indi- 
viduals entitled  to  Social  Security  Disability  Insurance  (SSDI)  bene- 
fits who  are  not  yet  covered  by  the  Medicare  program. 

According  to  recent  studies,  11.5  percent  of  persons  between  the 
ages  of  62  and  64  are  without  health  insurance.  Approximately 
400,000  early  retirees  who  receive  Social  Security  benefits  are  unin- 
sured. An  estimated  600,000  spouses  of  Medicare  beneficiaries  and 
300,000  dependents  are  uninsured.  Another  75,000  Social  Security 
disability  beneficiaries  are  without  health  insurance,  but  have  not 
met  the  two-year  waiting  period  requirement  to  become  eligible  for 
Medicare  benefits. 
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Among  the  near-elderly,  lack  of  health  insurance  is  a  serious 
concern  for  a  number  of  reasons.  First,  uninsured  persons  ages  62 
through  64  tend  to  be  in  fair  or  poor  health  and  at  a  higher  risk  for 
substantial  medical  expenses.  Second,  the  uninsured  are  more 
likely  to  have  low  incomes,  making  it  more  difficult  for  them  to 
obtain  health  insurance  on  their  own.  Third,  unlike  younger  unin- 
sured persons,  the  near-elderly  are  least  likely  to  benefit  from  op- 
tions that  link  the  expansion  of  health  insurance  to  employment. 

Testimony  was  received  from  the  HCFA  Administrator  and  other 
witnesses  including  health  policy  experts  and  representatives  of  na- 
tional senior  organizations.  Witnesses  commented  on  H.R.  1444,  a 
bill  to  expand  coverage  to  early  retirees. 

On  November  5,  1991,  the  Health  Subcommittee  held  a  hearing 
on  retiree  health  benefits,  including  proposals  to  extend  Medicare 
coverage  to  early  retirees  at  age  60.  This  hearing  examined  the 
impact  of  the  Financial  Accounting  Standards  Board  (FASB)  re- 
quirements on  corporate  liability  and  retiree  health  benefits.  It  ex- 
plored the  impact  of  proposals  to  lower  the  Medicare  eligibility  age 
on  projected  unfunded  liability. 

Retiree  health  benefits  have  become  a  major  concern  for  employ- 
ers, employees,  and  retirees  in  recent  years.  FASB  revised  its  ac- 
counting rules  in  December  1990  to  require  companies  to  disclose 
health  liabilities  for  post-retirement  benefits  for  fiscal  years  begin- 
ning December  15,  1992.  GAO  estimated  in  its  report  to  the  Sub- 
committee (T-HRD-92-7)  that  companies'  1991  accrued  retiree 
health  liability  totaled  $335  billion. 

Several  bills,  including  H.R.  3205  and  H.R.  1444,  would  expand 
Medicare  eligibility  to  cover  early  retirees.  Such  proposals  could 
substantially  reduce  corporate  liability  for  retiree  health  benefits. 
At  the  same  time,  the  bills  would  assure  basic  health  coverage  for 
early  retirees  who  may  not  have  access  to  adequate  employer-spon- 
sored benefits. 

In  testimony  prepared  for  the  Health  Subcommittee,  GAO  re- 
ported that  accrued  retiree  health  liabilities  of  companies  would 
drop  by  about  30  percent  or  $99  billion  if  the  Medicare  eligibility 
age  were  lowered  to  age  60.  No  further  legislative  action  was 
taken. 

2.  Medicare  Coverage  for  Prescription  Drugs 

On  June  11,  1991,  the  Health  Subcommittee  held  a  hearing  on 
the  need  to  provide  prescription  drug  benefits  under  Medicare. 

According  to  a  1989  report  to  Congress  issued  by  HHS,  the  aver- 
age, non-institutionalized  Medicare  beneficiary  used  an  average  of 
15.3  prescriptions  per  year  in  1987.  Average  usage  increased  some- 
what with  age.  The  average  number  of  prescriptions  per  persons 
has  also  increased  over  time.  Individuals  with  functional  impair- 
ments (measured  by  two  or  more  limitations  in  their  activities  of 
daily  living)  used  an  average  of  26.2  prescriptions  per  year.  Individ- 
uals in  poor  health  used  an  average  of  31  prescriptions  per  year. 

Most  prescriptions  for  the  elderly  are  not  covered  by  insurance. 
Only  30  percent  of  prescriptions  filled  in  community  pharmacies 
for  the  elderly  were  billed  to  Medicaid  or  other  third-party  payers. 
An  unknown  number  of  the  remaining  prescriptions  may  have 
been  submitted  to  insurers  by  the  patient. 
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The  cost  of  prescription  drugs  has  been  rising  rapidly.  Between 
1980  and  1987,  the  average  annual  cost  of  prescription  drugs  for 
the  elderly  increased  by  14  percent  per  year.  HCFA  estimated  that 
the  average  prescription  in  1993  will  cost  $24.26.  Using  1987  usage 
rates,  the  average  annual  cost  of  prescription  drugs  per  person  for 
the  elderly  will  be  $371  in  1993. 

The  Medicare  Catastrophic  Coverage  Act  of  1988  provided  for 
coverage  of  outpatient  prescription  drugs  under  the  Medicare  pro- 
gram. The  benefit  was  subsequently  repealed  in  1989. 

The  Subcommittee's  hearing  focused  on  H.R.  2500,  the  "Medicare 
Prescription  Drug  Benefit  Act  of  1991,"  introduced  by  Subcommit- 
tee Chairman  Stark  on  May  30,  1991.  The  bill  would  expand  the 
Medicare  program  to  provide  for  prescription  drug  coverage  to  all 
persons  enrolled  in  Part  B. 

Testimony  was  heard  from  experts  in  prescription  drug  costs  and 
utilization,  representatives  of  national  senior  organizations  and 
representatives  of  pharmacist,  retail  druggist,  chain  drug  store, 
and  pharmaceutical  organizations.  No  further  action  was  taken  on 
this  bill. 

3.  Medicare  Prevention  Benefits 

On  June  20,  1991,  the  Health  Subcommittee  held  a  hearing  on 
Medicare  preventive  benefits.  The  hearing  included  discussion  re- 
lating to  providing  a  routine  mechanism  for  covering  cost-effective 
preventive  services  under  Medicare,  setting  priorities  for  coverage 
of  preventive  services,  and  alternative  methods  for  financing  any 
expansion  of  Medicare  coverage  for  preventive  services. 

Only  a  limited  number  of  preventive  services  are  reimbursed 
under  Medicare.  With  certain  specified  exceptions,  Medicare  pay- 
ment for  preventive  services  is  generally  prohibited  under  section 
1862  of  the  Social  Security  Act. 

Preventive  services  currently  covered  by  Medicare  are:  (1)  pneu- 
mococcal vaccine  (since  1980);  (2)  hepatitis  B  vaccine  for  certain 
high-risk  individuals  (since  1984);  (3)  Pap  smears  (since  July  1990); 
and  (4)  biennial  mammography  screening  (since  January  1991). 

In  1991,  an  estimated  155,000  new  cases  of  colon/rectal  cancer 
will  be  identified,  and  61,000  people  will  die  of  this  disease.  Patient 
survival  depends  on  the  extent  of  the  disease  at  the  time  of  diagno- 
sis. Screening,  through  periodic  fecal  occult  blood  tests  and  sigmoid- 
oscopies, can  mean  earlier  detection  and  a  less  life-threatening 
disease.  HHS's  health  promotion  and  disease  prevention  goals  for 
the  year  2000  include  substantial  increases  in  the  number  of  people 
who  are  routinely  screened  for  colorectal  cancer. 

In  1991,  an  estimated  150,000  new  cases  of  breast  cancer  will  be 
diagnosed,  and  44,000  women  will  die  of  this  disease.  Studies  have 
confirmed  the  effectiveness  of  mammography  screening  in  reducing 
breast  cancer  mortality. 

The  Medicare  benefit  for  mammography  screening  enacted  in 
OBRA  1990  included  certain  limits  on  the  frequency  with  which 
mammography  screening  would  be  covered.  For  women  ages  65  and 
above,  mammography  screening  is  covered  only  once  every  two 
years.  The  American  Cancer  Society  recommends  annual  screen- 
ings for  women  over  age  50. 
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H.R.  2565,  the  "Medicare  Preventive  Benefits  Act  of  1991,"  intro- 
duced by  Chairman  Rostenkowski  and  other  members  of  the  Com- 
mittee on  June  6,  1991,  would  provide  Medicare  coverage  for  colo- 
rectal cancer  screening,  influenza  and  tetanus  vaccinations,  annual 
mammography  screening  for  older  women,  and  coverage  of  well- 
child  care  for  Medicare  end-stage  renal  disease  beneficiaries  under 
the  age  of  seven.  The  bill  would  also  authorize  a  series  of  demon- 
stration projects  to  determine  the  appropriateness  of  providing  cov- 
erage of  other  preventive  services.  Also,  the  Office  of  Technology 
Assessment  would  conduct  a  study  and  recommend  a  process  for 
determining  when  other  preventive  services  should  be  covered 
under  Medicare.  No  further  action  was  taken  on  this  bill. 

D.  Long-Term  Care  Insurance  Standards 

On  April  11,  1991,  the  Health  Subcommittee  held  a  hearing  on 
private  long-term  care  insurance  and  standards  to  provide  for  im- 
proved consumer  protection.  The  hearing  focused  on  serious  con- 
cerns that  have  been  identified  in  the  private  long-term  care  insur- 
ance market. 

The  private  long-term  care  insurance  market  is  a  relatively  new 
and  rapidly  growing  market.  As  of  June  1990,  more  than  130  com- 
panies sold  over  1.65  million  long-term  care  insurance  policies. 

There  is  concern  that  private  insurance  may  be  too  expensive  for 
the  majority  of  elderly  people  and  is  unlikely  to  be  a  primary 
source  of  long-term  care  coverage.  Further,  the  policies  which  have 
been  sold  to  elderly  consumers  may  have  certain  shortcomings.  For 
example,  these  policies  have  high  lapse  rates  and  an  absence  of 
non-forfeiture  benefits;  an  absence  of  adequate  inflation  protection; 
questionable  pricing  practices;  and  post-claims  underwriting  with 
ambiguous  eligibility  triggers  for  covered  benefits.  Finally,  there  is 
limited  oversight  in  regulation  to  date  of  such  policies  by  the 
States. 

In  conjunction  with  this  hearing,  GAO  presented  preliminary  re- 
sults of  a  report  prepared  at  the  request  of  the  Subcommittee.  The 
report  (GAO/HRD-92-14)  on  long-term  insurance  was  subsequently 
released  in  December  1991. 

GAO's  testimony  indicated  a  number  of  problems  with  the  regu- 
lation of  private  long-term  care  insurance.  GAO  found  that  most 
States  lag  in  adopting  the  standards  for  private  long-term  care  in- 
surance adopted  by  the  National  Association  of  Insurance  Commis- 
sioners (NAIC).  For  example,  GAO  reported  that:  24  States  have 
not  developed  policies  requiring  insurers  to  guarantee  policy  re- 
newal; 18  States  have  not  adopted  standards  disallowing  Alzhei- 
mer's exclusions;  and  even  fewer  States  meet  the  standards  estab- 
lished by  NAIC  after  1988. 

In  addition  to  the  regulatory  problems,  GAO  reported  a  need  to 
strengthen  standards  in  order  to  provide  adequate  protection  to 
consumers.  In  particular,  their  testimony  suggested  a  need  for  im- 
proved standards  in  the  areas  of  nonforfeiture  benefits,  inflation 
protection,  eligibility  and  coverage  criteria,  and  sales  practices. 

As  a  result  of  this  hearing,  Subcommittee  Chairman  Stark  intro- 
duced H.R.  3830  on  November  20,  1991,  to  establish  Federal  stand- 
ards for  private  long-term  insurance  policies. 


IV.  OVERSIGHT  OF  THE  SOCIAL  SECURITY  PROGRAM 


In  1991,  the  Subcommittee  on  Social  Security  conducted  five 
hearings  to  review  the  Social  Security  Administration  (SSA).  In  ad- 
dition, the  Oversight  Subcommittee  conducted  one  hearing  on,  and 
the  full  Committee's  May  oversight  hearings  included  discussion  of, 
issues  related  to  the  operation  of  the  Social  Security  program. 

At  the  full  Committee's  hearings,  the  OMB  Director  reported 
that  modest  increases  in  the  Social  Security  earnings  test  are 
needed  to  encourage  older  workers  to  work  while  receiving  bene- 
fits. Further,  he  testified  that  the  payment  of  benefits  by  check,  as 
opposed  to  electronic  payments  such  as  direct  deposit,  make  it  diffi- 
cult to  reclaim  overpayments,  erroneous  payments  and  lost  and 
stolen  checks.  The  Oversight  Subcommittee  undertook  activities  to 
address  the  problem  of  erroneous  benefit  payments  in  1991. 

OMB's  testimony  and  the  HHS  Secretary's  correspondence  to 
Chairman  Rostenkowski  indicated  that  changes  are  needed  to 
allow  the  Social  Security  Administration  (SSA)  to  serve  the  45  mil- 
lion beneficiaries  and  to  handle  the  disbursement  of  $250  billion 
expected  by  year  2000.  The  OMB  Director  suggested  additional  in- 
vestments in  modernization  and  the  HHS  Secretary  noted  that 
SSA  needs  to  develop  more  efficient  and  effective  ways  to  manage 
resources  within  the  available  administrative  resources. 

GAO  testified  that:  (1)  the  weakest  accounting  controls  at  SSA 
are  in  the  area  of  debt  collection  (aiso  mentioned  by  the  HHS  IG); 
(2)  executive  turnover  has  slowed  the  process  of  modernizing  basic 
management  structures;  and  (3)  Congress  should  review  whether 
enough  money  has  been  provided  for  disability  determinations.  The 
Social  Security  Subcommittee  conducted  hearings  to  review  the 
problems  associated  with  disability  determinations  in  1991.  The 
taxation  as  income  of  Social  Security  benefits  which  are  in  excess 
of  contributions  was  suggested  by  the  former  OMB  Directors. 

In  discussing  the  manner  in  which  SSA  serves  beneficiaries,  the 
OMB  Director  indicated  that  SSA's  problem  resolution  has  deterio- 
rated with  increases  in  pending  workloads  and  hearing  processing 
time  at  SSA's  Office  of  Hearings  and  Appeals.  The  HHS  IG  report- 
ed that  SSA  needs  to  continue  to  address  the  increasing  number  of 
SSA  disability  claims  awaiting  medical  determinations,  and  to 
eliminate  the  backlogs  of  claims  for  appeal  and  cases  awaiting 
mandatory  continued  eligibility  reviews. 

The  OMB  Director  and  the  HHS  IG  reported  that  SSA  surveys 
showed  80  percent  of  those  visiting  SSA  offices  found  the  service 
good  or  very  good.  However,  GAO  reported  that  the  quality  of  SSA 
telephone  service  may  be  reduced  because  local  offices  may  not 
have  the  staff  or  number  of  telephone  lines  to  keep  pace  with 
demand.  Finally,  regarding  Social  Security  Representative  Payees, 
the  HHS  Secretary  reported  to  Chairman  Rostenkowski  that  the 
Agency  is  working  to  ensure  that  Agency-initiated  improvements 
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and  OBRA  1990  provisions  provide  the  desired  result  of  protecting 
the  vulnerable  beneficiary  population  who  need  assistance  manag- 
ing their  funds.  Problems  associated  with  SSA's  handling  of  disabil- 
ity determinations  and  SSA's  telephone  assistance  program  were 
reviewed  by  the  Social  Security  Subcommittee. 

A.  The  Budget 

On  February  21,  1991,  the  Social  Security  Subcommittee  held  a 
hearing  to  determine  whether  the  trust  fund-financed  administra- 
tive expenses  should  be  subject  to,  or  excluded  from,  the  cap  on  do- 
mestic spending  established  by  the  Budget  Enforcement  Act  of  1990 
(P.L.  101-508).  In  addition,  the  Subcommittee  focused  on  what  addi- 
tional resources  would  be  necessary  to  restore  and  maintain  the 
high-quality  service  that  has  traditionally  been  provided  to  the 
public  by  SSA. 

The  Subcommittee's  hearing  focused  on  an  apparent  inconsisten- 
cy in  the  budgetary  treatment  of  Social  Security  under  P.L.  101- 
508.  The  Budget  Enforcement  Act  included  a  provision  to  exclude 
the  Social  Security  trust  funds  from  the  calculation  of  the  deficit 
and  from  all  determinations  of  income  and  outlays  with  respect  to 
the  budget.  The  purpose  of  the  provision  was  to  protect  Social  Secu- 
rity from  short-term  budgetary  pressures  and  to  prevent  the  Social 
Security  trust  fund  reserves  from  masking  the  true  size  of  the  defi- 
cit in  the  Treasury's  general  fund.  At  the  same  time  and  in  appar- 
ent conflict  with  this  provision,  the  statement  of  managers  accom- 
panying the  conference  report  on  OBRA  1990  listed  Social  Security 
administrative  expenses  as  subject  to  a  budgetary  cap  on  domestic 
discretionary  spending.  Subsequently,  OMB  included  Social  Securi- 
ty administrative  costs  in  its  estimate  of  spending  subject  to  the 
cap. 

The  Subcommittee  heard  in  testimony  presented  at  the  hearing 
that,  since  1985,  there  has  been  a  steady  erosion  of  service  provided 
by  SSA  to  the  public  due  to  a  21  percent  reduction  in  staff.  For  ex- 
ample, the  staff  cuts,  combined  with  a  larger  number  of  individuals 
applying  for  disability  benefits,  have  resulted  in  a  significant  in- 
crease in  pending  disability  cases.  In  fiscal  year  1991,  the  number 
of  disability  claims  awaiting  processing  rose  by  over  218,000,  nearly 
a  40  percent  increase  in  just  one  year. 

Representatives  of  the  National  Council  of  Disability  Determina- 
tion Directors  testified  that  all  States  were  to  some  degree  experi- 
encing problems  resulting  from  insufficient  funding.  Those  prob- 
lems included:  insufficient  staffing  to  process  existing  workloads; 
inadequate  money  to  purchase  medical  evidence  from  claimants' 
attending  physicians  or  to  purchase  new  examinations  or  medical 
tests;  little  or  no  funds  for  upgrading  computers;  and,  an  inability 
to  train  adequately  new  and  existing  staff. 

Further,  reports  to  the  Subcommittee  indicated  that  SSA's  field 
offices  had  experienced  budget  shortages  which  had  contributed  to 
ineffective  outreach  programs,  limiting  the  ability  of  the  staff  to 
spend  time  assisting  beneficiaries  to  ensure  that  forms  were  prop- 
erly filled  out  and  reporting  requirements  were  complete.  In  addi- 
tion, it  was  reported  that  some  Social  Security  staff  members  were 
inadequately  trained,  local  office  telephones  were  going  unan- 
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swered,  and  there  were  widespread  instances  where  field  offices 
had  been  unable  to  purchase  even  the  most  basic  supplies  such  as 
pens  and  paper. 

The  Subcommittee  attributes  these  budget  problems  to  two  fac- 
tors: (1)  the  failure  of  SSA  to  submit  to  Congress  a  budget  which 
accurately  reflects  the  administrative  funds  necessary  to  provide 
high  quality,  efficient  service  to  the  public;  and  (2)  the  inclusion  of 
SSA's  administrative  expenses  in  the  domestic  discretionary  spend- 
ing cap. 

During  the  hearing,  the  SSA  Commissioner  was  asked  to  provide 
to  the  Subcommittee  the  budget  proposal  presented  by  SSA  to 
HHS.  The  figures  obtained  by  the  Subcommittee,  indicated  that 
SSA  estimated  that  it  would  need  $5.1  billion  dollars  for  fiscal  year 
1992,  $500  million  more  than  the  budget  request  submitted  to  Con- 
gress by  the  Administration. 

Compounding  the  damage  to  the  Agency,  SSA's  administrative 
expenses  would  continue  to  be  included  in  the  domestic  discretion- 
ary spending  cap,  subjecting  an  already  inadequate  request  to  fur- 
ther cuts  if  across-the-board  domestic  spending  cuts  were  imple- 
mented. 

Concerned  about  the  immediate  impact  of  SSA's  budget  crisis  on 
the  public,  32  members  of  the  Committee,  including  Chairman 
Rostenkowski  and  Ranking  Minority  Member  Archer,  sent  a  letter 
to  the  OMB  Director  seeking  release  of  the  SSA's  $146.4  million 
contingency  reserve.  In  addition,  Subcommittee  Chairman  Jacobs 
and  several  members  of  the  Subcommittee  met  with  the  OMB's  As- 
sociate Director  of  Human  Resources,  Veterans  and  Labor  to  ex- 
press personally  their  concern  regarding  implications  of  SSA's 
budgetary  crisis.  Subsequently,  OMB  released  $100  million  of  SSA's 
contingency  reserve. 

With  regard  to  SSA's  long-term  budget  needs,  Chairman 
Rostenkowski  sent  a  letter  to  the  Honorable  Jamie  Whitten,  Chair- 
man, House  Committee  on  Appropriations,  which  provided  an  up- 
to-date  assessment  of  SSA's  growing  workload  and  a  more  accurate 
evaluation  of  the  dollar  amount  necessary  to  operate  the  agency  ef- 
fectively in  fiscal  year  1992.  This  letter  requested  that  the  Appro- 
priations Committee  take  the  new  figures  into  account  when  con- 
sidering SSA's  fiscal  year  1992  funding  level. 

On  February  20,  1991,  Subcommittee  Chairman  Jacobs  intro- 
duced H.R.  978,  a  bill  to  clarify  that  the  expenses  of  administering 
the  Old-Age,  Survivors,  and  Disability  Insurance  Trust  Funds  are 
not  included  in  the  domestic  spending  cap  in  the  budget.  Subcom- 
mittee Chairman  Jacobs  testified  at  hearings  before  both  the  House 
Committee  on  Government  Operations  and  the  House  Committee 
on  Rules  delineating  SSA's  fiscal  crisis  and  encouraging  members 
of  both  Committees  to  support  the  effort  to  remove  SSA's  adminis- 
trative expenses  from  the  domestic  spending  cap. 

The  Committee  on  Government  Operations,  in  July  1991,  report- 
ed favorably  H.R.  2898  a  bill  similar  to  H.R.  978  which  is  currently 
awaiting  floor  action. 

On  July  10,  1991,  Chairman  Rostenkowski  and  Subcommittee 
Chairman  Jacobs  introduced  H.R.  2838,  the  '  'Social  Security  Trust 
Fund  Integrity  and  Benefits  Improvement  Act  of  1991,"  which 
would  establish  SSA  as  an  independent  agency,  remove  Social  Se- 
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curity  administrative  costs  from  the  budget,  and  provide  for  a 
study  of  factors  impeding  the  efficiency  of  the  Social  Security  dis- 
ability determination  process.  The  Subcommittee  held  a  hearing  on 
H.R.  2838  in  September  17,  1991.  No  further  legislative  action  was 
taken. 

B.  The  Report  Card  on  SSA 

In  May  1991,  Chairman  Rostenkowski  and  Subcommittee  Chair- 
man Jacobs,  released  a  report  card  on  the  Social  Security  Adminis- 
tration (WMCP  102-12).  The  evaluation  of  SSA  drew  on  three  infor- 
mational sources:  SSA's  own  studies;  analyses  by  GAO;  and  a 
survey  of  Members  of  Congress  conducted  by  Chairman 
Rostenkowski  and  Subcommittee  Chairman  Jacobs. 

The  evaluation  of  SSA's  service  focused  on  six  key  areas:  retire- 
ment benefits,  disability  benefits,  Social  Security  numbers,  worker 
earnings  records,  office  waiting  times,  and  telephone  service.  Gen- 
erally, SSA  earned  an  overall  grade  of  above  average  for  its  service 
to  the  public  but  received  poor  marks  in  several  critical  areas.  In 
implementing  routine  tasks,  such  as  issuing  Social  Security  num- 
bers and  processing  applications  for  retirement  benefits,  the  report 
found  that  SSA  serves  the  public  exceptionally  well.  Payment  accu- 
racy for  initial  retirement  claims  is  99  percent,  and  retirement  ben- 
efit processing  times  are  short  and  decreasing. 

The  report  concluded  that  SSA's  performance  in  several  critical 
but  less  routine  tasks  is  declining,  causing  public  inconvenience, 
and  in  some  cases  significant  hardship.  The  most  severe  problems 
are  in  service  to  disabled  Americans.  During  1990,  SSA  processing 
times  for  applications  for  disability  benefits  increased,  backlogs  of 
applications  rose  dramatically,  and  the  rate  of  reversal  of  SSA  deci- 
sions on  appeal  climbed  to  nearly  two-thirds,  or  63  percent.  SSA's 
performance  in  each  area  was  graded  as  follows: 

Retirement  Benefits:  (A- )  SSA  continues  to  provide  excellent 
service  to  retiring  workers.  In  1990,  an  applicant  for  retirement 
benefits  could  receive  a  decision  on  his  or  her  application  in  as 
little  as  two  weeks  (two-thirds  of  the  time  it  took  in  1984);  and  a 
retiree  could  be  more  than  99  percent  confident  that  his  or  her 
benefit  check  was  in  the  correct  amount.  There  is  anecdotal  evi- 
dence, however,  that  SSA  performs  less  well  when  a  retiree's  bene- 
fits must  be  adjusted  in  response  to  a  change  in  circumstances  (e.g., 
return  to  work,  divorce,  marriage  or  death).  At  the  Committee's  re- 
quest, GAO  has  begun  a  special  evaluation  of  the  timeliness  of 
SSA's  service  in  these  areas. 

Office  Waiting  Times:  (B- )  Office  waiting  times  averaged  21  min- 
utes during  1990,  a  ten  percent  increase  over  1989.  Moreover,  peak 
waiting  times  in  urban  areas  continue  to  exceed  one  hour. 

Issuance  of  Social  Security  Numbers:  (A- )  The  time  that  SSA  re- 
quires to  issue  Social  Security  Numbers  continues  to  decline.  Com- 
pared to  the  40-plus  days  it  took  to  issue  a  card  five  years  ago,  SSA 
now  routinely  issues  numbers  in  ten  days.  (However,  some  is- 
suances can  take  up  to  six  weeks.) 

Disability  Benefits:  (F)  An  average  applicant  must  wait  three 
months  for  an  initial  decision  on  the  eligibility  for  disability  bene- 
fits and  those  who  appeal  a  denial  have  to  wait  a  full  year.  More- 
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over,  nearly  two-thirds  (63  percent)  of  SSA  initial  denials  that  are 
appealed  by  claimants  are  reversed  after  a  hearing  before  an  inde- 
pendent appeals  judge. 

Earnings  Records:  (B-  and  improving)  SSA  has  made  substantial 
progress  in  crediting  a  large  backlog  of  employer  wage  reports  to 
affected  workers'  accounts.  As  a  result,  the  agency's  backlog  of  un- 
credited  wages  for  1978-84  has  been  reduced  from  $58  billion  to  $36 
billion.  With  these  improvements,  the  chances  that  a  worker  will 
have  an  error  in  his  or  her  earnings  record  upon  retirement  are 
approximately  seven  out  of  100.  Of  these  seven  errors,  nearly  five 
(70  percent)  will  affect  the  worker's  benefit  if  not  corrected.  This 
indicates  that,  in  any  given  year,  as  many  as  73,000  retiring  work- 
ers may  receive  incorrect  benefits  as  a  result  of  earnings  record 
errors. 

Teleservice:  (C- )  Busy  rates  on  SSA's  national  toll-free  telephone 
number  continue  to  exceed  50  percent  on  peak  days,  and  the  accu- 
racy of  the  information  provided  via  teleservice  declined  by  17  per- 
cent during  1990.  Specifically,  three  out  of  100  callers  (about 
170,000  callers  per  month)  received  incorrect  information  that  had 
a  potential  adverse  effect  on  benefits;  and  an  additional  seven  call- 
ers out  of  100  (about  430,000  callers  per  month)  received  incorrect 
information  that  caused  them  to  be  inconvenienced  and/or  created 
additional  work  for  the  Agency. 

In  order  to  develop  the  report  card,  Chairman  Rostenkowski  and 
Subcommittee  Chairman  Jacobs  distributed  a  survey  of  Social  Se- 
curity casework  to  all  Members  of  the  House  of  Representatives. 
Members  were  asked  to  assess  the  quality  of  service  currently 
being  provided  to  their  constituents  by  SSA. 

Two  hundred  and  eighty-nine  Members  participated  in  the 
survey,  66  percent  of  those  contacted.  In  addition  to  answering 
survey  questions,  many  Members  provided  comments  and  anec- 
dotes which  illustrated  clearly  some  of  the  problems  SSA  is  having 
in  delivering  services  to  the  public  and  how  these  problems  are  af- 
fecting their  constituents. 

Respondents  were  asked  how  long  on  average  their  constituents 
who  applied  for  disability  benefits  were  waiting  for  an  initial  deci- 
sion. For  13  percent  of  the  offices  the  wait  was  two  months,  for  38 
percent  it  was  three  months,  for  19  percent  it  was  four  months, 
and  for  27  percent  it  was  more  than  four  months.  Thirty-six  per- 
cent of  those  responding  said  that  the  wait  for  an  initial  disability 
decision  was  longer  than  it  was  a  year  ago. 

Sixty-nine  percent  of  the  Congressional  offices  responding  to  the 
survey  indicated  that  their  constituents  were  waiting  five  months 
or  more  for  an  appeal  hearing  before  an  Administrative  Law  Judge 
(ALJ).  Forty-nine  percent  indicated  that  their  constituents  wait 
longer  for  an  ALJ  hearing  than  they  did  a  year  ago.  Some  Congres- 
sional offices  described  the  consequences  of  the  decline  in  service  in 
graphic  detail:  some  qualified  claimants  were  forced  onto  public  as- 
sistance; others  attempted  suicide;  others  lost  their  homes  or  prop- 
erty; and  still  others  were  forced  to  go  without  medical  treatment. 

With  regard  to  SSA's  800-number  service,  34  percent  of  the 
survey  respondents  indicated  they  had  received  a  large  number  of 
complaints,  and  22  percent  reported  few  complaints.  Busy  signals 
were  rated  as  an  extremely  serious  problem  by  39  percent  of  the 


offices  responding,  constituents  receiving  inaccurate  information 
from  teleservice  operators  was  ranked  as  an  extremely  serious 
problem  by  33  percent  of  those  responding,  and  SSA's  failure  to 
provide  a  promised  callback  was  rated  as  an  extremely  serious 
problem  by  19  percent  of  the  offices  responding. 

The  report  card  included  four  recommendations  to  SSA  for  im- 
proving service  to  the  public.  First,  the  report  recommended  that 
SSA  provide  Congress  with  a  realistic  assessment  of  its  need  for  ad- 
ministrative funds  and  staffing.  In  recent  years,  SSA  has  declined 
to  provide  this  information.  During  the  prior  Administration,  SSA 
assured  Congress  that  it  could  do  more  with  less  and  it  requested, 
and  received,  more  than  a  20  percent  reduction  in  its  administra- 
tive staff.  While  the  current  Administration  has  halted  this  shrink- 
age and  stabilized  staffing  levels,  it  has  not  requested  the  funds 
necessary  to  improve,  or  in  some  cases  even  maintain,  SSA's  serv- 
ice to  the  public.  As  a  consequence,  SSA  workloads,  waiting  times, 
and  processing  times  in  key  areas  of  its  operations  continue  to  de- 
teriorate. 

Second,  the  report  recommended  that  SSA  set  benchmarks  for 
evaluating  its  own  service  to  the  public.  In  the  recent  past,  SSA's 
service  goals  have  frequently  been  formulated  in  terms  of  its  inter- 
nal operations.  For  example,  service  has  been  evaluated  based  on 
the  number  of  claims  processed  per  month  or  the  number  of  tele- 
phone calls  answered  per  hour,  rather  than  in  terms  of  the  quality 
of  service  that  it  actually  provides  the  public.  While  SSA  has  re- 
cently moved  away  from  these  internal  targets  in  many  areas,  it 
has  not  established  its  own  definition  of  good  public  service.  In 
order  to  formulate  meaningful  plans  for  the  future  and  to  justify 
its  expenditures  and  budget  requests,  SSA  must  develop  such  per- 
formance benchmarks  and  measure  its  service  against  them  regu- 
larly. 

Third,  the  report  recommended  that  SSA  refocus  resources  on 
improving  the  quality  of  its  initial  disability  determinations.  There 
is  no  area  of  SSA's  operation  to  which  the  phrase  "penny  wise  and 
pound  foolish"  applies  more  aptly  than  to  its  disability  decision- 
making. By  wrongly  denying  large  numbers  of  qualified  disabled 
claimants  and  forcing  them  to  pursue  a  lengthy  appeal,  SSA  is 
both  wasting  agency  resources  and  imposing  enormous  hardship  on 
one  of  the  most  vulnerable  groups  of  Americans.  The  report  con- 
cluded that  SSA  should  begin  to  address  this  situation  immediately 
by  initiating  a  major  reform  of  its  disability  determination  proce- 
dures. To  this  end,  SSA  should:  (1)  focus  a  higher  level  of  agency 
resources  on  obtaining  adequate  medical  evidence  of  claimants'  dis- 
abilities before  making  initial  decisions;  (2)  provide  initial  face-to- 
face  interviews  with  claimants;  and  (3)  revise  its  narrow  and  sim- 
plified instructions  to  disability  examiners  to  better  reflect  the 
broader  considerations  that  ALJs  bring  to  bear  in  conducting 
appeal  hearings. 

Fourth,  the  report  recommended  that  SSA  increase  public  access 
to  its  information  and  staff  by  implementing  the  provision  in 
OBRA  1990  which  required  SSA  to  restore  telephone  access  to  the 
level  generally  available  on  September  30,  1989,  and  to  list  local- 
office  telephone  numbers  in  telephone  directories.  SSA  has  justified 
its  recent  centralization  of  telephone  service  as  a  move  toward  in- 
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creased  efficiency.  However,  there  is  strong  evidence  that  this 
system  is  actually  transferring  inefficiency  from  agency  staff  to  the 
public.  Specifically,  by  forcing  all  incoming  calls  through  the  bot- 
tleneck of  a  national  800  number,  SSA  is  relieving  its  local  office 
staff  of  the  burden  of  answering  telephones  while  greatly  inconven- 
iencing those  individuals  who  need  to  transact  business  with  them. 

C.  The  Disability  Insurance  Program 
1.  Appeals  Process  Reform 

On  May  2,  1991,  the  Social  Security  Subcommittee  held  a  hear- 
ing which  focused  on  H.R.  1799,  the  "Social  Security  Appeals  Proc- 
ess Reform  Act  of  1991,"  a  bill  introduced  by  Subcommittee  Chair- 
man Jacobs  which  would  improve  the  accuracy  of  SSA  decisions  on 
disability  claims  and  streamline  the  agency  appeals  process. 

Disability  decisions  are  made  in  State  agencies  called  Disability 
Determination  Services  (DDSs)  which  are  fully  funded  by  SSA  and 
subject  to  the  regulations  and  guidelines  issued  by  the  HHS  Secre- 
tary. When  an  individual  applies  for  disability  benefits  his/her 
claim  is  evaluated  by  a  disability  examiner  who  collects  medical 
evidence  of  his/her  disabling  condition  and  assesses  his/her  ability 
to  work.  In  making  these  determinations,  the  disability  examiner 
relies  entirely  on  written  documents,  never  seeing  the  claimant. 
An  applicant  who  is  denied  disability  benefits  may  apply  for  a  re- 
consideration of  his/her  application  and  have  his/her  file  reviewed 
by  another  disability  examiner.  Only  15  percent  of  all  claims  ap- 
pealed to  the  reconsideration  level  are  overturned.  Claimants 
denied  at  the  reconsideration  level  may  appeal  the  decision  to  an 
administrative  law  judge  (ALJ).  In  1990,  nearly  two-thirds  (63  per- 
cent) of  those  who  were  denied  benefits  and  appealed  the  decision 
to  the  ALJ  level  were  awarded  benefits. 

H.R.  1799  would:  (1)  require  SSA  to  provide  an  initial  face-to-face 
interview  for  all  disability  applicants;  (2)  eliminate  reconsideration; 
and  (3)  direct  SSA  to  develop  more  comprehensive  initial  evidence 
of  the  claimant's  condition.  This  information  would  include:  rele- 
vant physician,  hospital  and  clinic  records;  detailed  statements 
from  claimants  themselves;  reports  by  non-medical  professionals 
such  as  physical  therapists;  and  statements  by  claimants'  friends 
and  families. 

In  testimony  before  the  Subcommittee,  GAO  released  its  report 
(T-HRD-91-24)  which  found  that  evidence  from  SSA's  own  quality 
reviews  showed  a  decline  in  the  quality  or  accuracy  of  DDS  disabil- 
ity decisions,  most  notably  in  decisions  to  deny  benefits.  GAO  noted 
that  the  decline  accompanied  significant  increases  in  workload  and 
production  by  DDSs.  According  to  SSA  figures,  the  error  rate  of 
DDS  denial  decisions  increased  by  60  percent  from  1986  to  1990. 
Two-thirds  of  the  recorded  errors  were  for  documentation  deficien- 
cies. 

GAO  stated  that  conducting  face-to-face  interviews  of  selected 
categories  of  claimants  at  the  initial  or  reconsideration  stage  could 
improve  certain  DDS  determinations.  In  addition,  GAO  concluded 
in  its  report  on  selective  face-to-face  interviews  that  experiments 
with  such  interviews  at  two  DDSs  suggested  that  interviews  im- 
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prove  the  quality  of  DDS  decisions  and  resolve  some  cases  that  oth- 
erwise would  be  appealed  to  ALJs. 

The  Subcommittee  heard  from  many  sources  that  the  quality  of 
DDSs'  case  development  has  declined  in  recent  years  so  that  cru- 
cial evidence  is  sometimes  missing  in  case  folders,  often  this  in- 
volves information  which  would  have  resulted  in  a  favorable  deci- 
sion at  an  earlier  level. 

Advocates  for  disability  claimants  testified  that  the  key  to  dis- 
ability examiners  making  accurate  disability  determinations  is  as- 
sembling accurate  documentation  of  medical  evidence  in  a  claim- 
ant's case  file  and  proper  evaluation  of  the  evidence.  To  facilitate 
this,  witnesses  recommended  that  medical  records  from  all  treating 
sources  be  obtained  by  the  DDS  and  regularly  updated.  Testimony 
indicated  that  claimant  advocates  often  obtain  useful  medical  infor- 
mation for  claimants  that  SSA  does  not  bother  to  obtain. 

In  addition,  the  advocates  have  found  that  the  incidence  of  in- 
complete case  files  was  higher  than  it  otherwise  would  have  been 
because  SSA  failed  to  assist  claimants  who  were  incapable  of  devel- 
oping their  own  cases,  such  as  the  mentally  ill  or  poorly  educated 
who  are  unaware  of  the  information  necessary  to  file  a  complete 
application. 

Several  witnesses  favored  eliminating  the  reconsideration  por- 
tion of  the  appeals  process,  citing  the  additional  time  required  to 
review  each  case  and  the  low  reversal  rate  of  initial  decisions. 
GAO  agreed  that  the  appeals  process  takes  too  long  stating  that  if 
H.R.  1799  were  enacted,  and  the  necessary  resources  were  provid- 
ed, claimants  would  receive  more  timely  decisions  on  appeal.  GAO 
cautioned,  however,  that  there  are  several  unknown  factors  that 
should  be  considered  before  eliminating  the  reconsideration  level 
including:  the  resulting  appeal  rates  of  denied  disability  claimants 
and  the  related  impact  on  ALJ  workloads;  and  the  costs  to  SSA 
and  the  related  resource  implications  for  the  State  DDSs. 

2.  Agency  Assistance  to  the  Disabled 

The  Social  Security  Subcommittee  held  a  field  hearing  in  Austin, 
Texas,  on  July  12,  1991,  to  assess  the  impact  of  inadequacies  in 
SSA's  disability  determination  and  appeals  process  which  were 
identified  in  the  report  card. 

The  Director  of  the  Texas  Rehabilitation  Commission  testified 
that  staffing  and  budget  increases  have  been  insufficient  to  address 
the  overwhelming  workload.  He  also  felt  that  the  work  of  the 
DDS's  had  been  complicated  by  changes  mandated  by  the  U.S.  Su- 
preme Court  and  additional  program  requirements.  Further,  he 
stated  that  the  result  had  been  unmanageable  caseload  levels  for 
disability  examiners,  significant  increases  in  processing  time,  an 
erosion  in  the  quality  of  decisions,  and  serious  morale  problems  on 
the  part  of  employees. 

Three  of  the  witnesses  who  testified  were  disability  claimants  or 
were  related  to  a  claimant.  Each  conveyed  their  experience  with 
the  disability  determination  process  citing  extended  delays  in  the 
decision-making  process,  inaccurate  evaluation  of  existing  evidence 
in  case  files,  and  a  general  lack  of  concern  for  the  well-being  of 
claimants. 
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3.  Structural  Disability  Reform 

On  June  25,  1991,  the  Social  Security  Subcommittee  conducted  a 
hearing  on  the  need  for  structural  reform  of  the  Social  Security 
disability  program. 

The  disability  program  was  designed  in  1956  for  individuals  who 
were  unable  to  perform  any  substantial  work.  The  law  requires  ap- 
plicants to  demonstrate  the  inability  to  engage  in  any  substantial 
gainful  activity  by  reason  of  any  medically  determinable  physical 
or  mental  impairment  which  can  be  expected  to  result  in  death  or 
has  lasted  or  can  be  expected  to  last  for  a  continuous  period  of  not 
less  than  12  months. 

The  Subcommittee  found  that  statistics  show  that  individuals 
who  join  the  Social  Security  disability  rolls  remain  there.  Fewer 
than  15  percent  of  beneficiaries  are  referred  for  rehabilitation  and 
only  a  small  percentage  of  these  actually  receive  services.  Fewer 
than  one  half  of  a  percent  of  beneficiaries  leave  the  disability  rolls 
to  return  to  work. 

The  Director  of  the  National  Rehabilitation  Hospital  Research 
Center  in  Washington,  D.C.,  testified  that  policy  assumptions  that 
drive  the  eligibility  criteria  for  disability  income  assistance  pro- 
grams are  not  consistent  with  the  policy  assumptions  that  led  to 
the  passage  of  the  Americans  with  Disabilities  Act  (ADA).  Accord- 
ing to  the  Director,  ADA  is  based  on  the  assumption  that  people 
with  disabilities  want  to  be  independent  and  productive  citizens 
and  that  society  should  help  eliminate  the  barriers  that  preclude 
their  full  participation  in  society.  Further,  he  testified  that  the  dis- 
ability program  is  predicated  on  the  assumption  that  an  individual 
is  either  disabled  or  not  disabled,  and  that  the  conditions  of  indi- 
viduals who  are  disabled  are  so  hopeless  that  future  prospects  for 
work  are  virtually  nil. 

The  Director  made  six  recommendations:  (1)  focus  less  on  medi- 
cal condition  or  impairment  and  more  on  function  and  disability  in 
determining  eligibility  for  the  disability  program;  (2)  eliminate  the 
notion  that  a  disability  has  to  be  long-lasting  or  end  in  death  in 
order  for  an  individual  to  qualify  for  disability  benefits;  (3)  consider 
providing  income  benefits  for  those  who  have  a  partial,  as  opposed 
to  a  total,  work  disability  but  enact  the  program  cautiously;  (4)  de- 
couple eligibility  for  in-kind  benefits,  e.g.,  health  care,  from  eligibil- 
ity for  disability  income  benefits;  (5)  use  disability  funds  to  pay  for 
in-kind  benefits  that  will  enable  a  person  with  an  impairment  to 
work  regardless  of  whether  he  or  she  is  receiving  a  cash  benefit; 
and  (6)  consider  splitting  the  disability  program  into  two  parts, 
first,  a  de  facto  early  retirement  program  for  disabled  persons  55 
years  and  older,  and  second,  a  more  independent  living  and  work 
oriented  program  for  younger  disabled  persons. 

The  author  of  "The  Disabled  State"  testified  that  the  problems 
with  the  disability  program  lie  in  defining  the  objectives  of  the  pro- 
gram and  its  conceptual  foundation.  The  author  stated  her  belief 
that  the  disability  program  is  conceived  as  a  retirement  program 
for  people  with  disabilities,  and  that  the  goal  of  the  program  is  to 
pay  individuals  a  minimal  subsistence  income  in  exchange  for  their 
not  working.  She  asserted  that,  instead,  the  Social  Security  Disabil- 
ity Program  should  be  designed  as  a  program  to  assist  people  with 
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disabilities  to  keep  on  working  and  to  pay  people  income  replace- 
ment for  not  working  only  as  a  last  resort. 

The  Subcommittee  recognizes  that  there  are  many  views  as  to 
the  kinds  of  changes  needed  to  reform  the  disability  program.  The 
Subcommittee  plans  to  continue  examining  disability  reform  pro- 
posals during  the  next  session. 

D.  Telephone  Access  to  Local  Social  Security  Offices 

In  1988,  SSA  began  to  implement  a  plan  to  provide  centralized 
assistance  to  the  public  through  a  national  800  number.  Teleservice 
operators  at  the  toll-free  number  were  asked  to  respond  to  general 
questions  from  the  public  and  schedule  appointments  at  local 
Social  Security  offices.  In  addition,  the  teleservice  operators  could 
access  computer  beneficiary  files. 

The  800  number  was  implemented  in  two  phases.  First,  in  1988, 
service  was  extended  to  60  percent  of  the  population.  In  October 
1989,  it  was  extended  across  the  entire  country  and  direct  tele- 
phone access  to  SSA's  local  field  offices  was  terminated.  As  a 
result,  every  call,  whether  it  was  a  simple  question,  a  complex  indi- 
vidual problem,  or  an  emergency,  was  routed  to  the  national  800 
number. 

The  impact  of  denying  the  public  telephone  access  to  the  local  of- 
fices was  felt  immediately.  The  Social  Security  Subcommittee  re- 
ceived many  complaints  about  SSA's  telephone  service  from  Mem- 
bers of  Congress  and  the  general  public.  The  complaints  focused  on 
a  high  rate  of  busy  signals,  problems  with  the  accuracy  and  com- 
pleteness of  information  provided  to  callers,  and  on  difficulties 
caused  by  the  elimination  of  telephone  access  to  local  offices. 

In  response  to  these  complaints,  Congress  included  a  provision  in 
OBRA  1990  which  required  SSA  to:  (1)  restore  telephone  access  to 
local  offices  at  the  level  generally  available  on  September  30,  1989; 
and  (2)  re-list  local  office  numbers  in  local  telephone  directories. 
The  provision  required  SSA  to  take  both  actions  by  May  4,  1991,  (or 
within  six  months  of  enactment)  and  it  required  GAO  to  report  to 
the  Ways  and  Means  and  Finance  Committees  on  the  level  of 
public  telephone  access  to  local  SSA  offices  on  that  date. 

In  September,  GAO  issued  a  report  (HRD-91-112)  to  the  Commit- 
tee which  indicated  that,  while  local  office  telephone  numbers  have 
again  been  listed  in  local  telephone  directories  as  required  by 
OBRA,  SSA  had  failed  to  restore  all  the  lines  which  were  in  service 
on  September  30,  1989.  GAO  found  that  359  local  field  offices  lost  a 
total  of  792  lines.  This  was  a  30  percent  reduction  in  public  access 
from  that  which  was  generally  available  as  of  September  30,  1989. 
In  addition,  GAO  stated  that  SSA  office  staff  available  to  respond 
to  public  telephone  inquiries  fell  7.5  percent.  This  was  twice  the 
rate  of  reduction  for  all  types  of  staff  in  these  offices. 

According  to  GAO,  SSA  maintains  that  local  office  managers 
have  the  flexibility  to  utilize  existing  budgeted  staff  and  telephone 
equipment  in  the  manner  in  which  they  believe  they  can  provide 
the  best  possible  public  service.  In  addition,  GAO  reported  that 
SSA  had  no  plans  to  increase  local  field  office  staff  or  to  install  ad- 
ditional telephone  lines  or  equipment  in  the  affected  offices  to 
bring  them  up  to  the  levels  that  existed  in  September  1989. 
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After  reviewing  GAO's  report,  Chairman  Rostenkowski  and  Sub- 
committee Chairman  Jacobs  sent  a  letter  to  all  Members  of  Con- 
gress who  had  local  Social  Security  offices  in  their  districts.  The 
Chairmen  advised  Members  of  SSA's  failure  to  implement  fully  the 
provisions  in  OBRA  and  informed  them  of  the  implications  of 
SSA's  actions  for  their  district.  Members  were  urged  to  contact  the 
HHS  Secretary  to  insist  that  SSA  comply  with  the  law.  To  date, 
HHS  has  failed  to  implement  the  legislation. 

E.  Benefit  Payments  to  Deceased  Beneficiaries 

On  May  9,  1991,  the  Oversight  Subcommittee  submitted  to  the 
Committee  its  report  and  recommendations  on  the  payment  of  Fed- 
eral benefits  to  deceased  individuals.  This  report  (WMCP  102-11) 
was  approved  by  the  Subcommittee  on  a  bipartisan  basis,  and  was 
the  result  of  the  Subcommittee's  investigation  and  February  6, 
1991,  hearing  on  the  subject. 

The  Subcommittee  found  that  Federal  agencies  are  currently 
paying  millions  of  dollars  each  month  to  thousands  of  deceased  in- 
dividuals. These  erroneous  payments  are  being  made  by  a  wide  va- 
riety of  Federal  agencies  and  to  persons  who  have  been  deceased 
for  as  long  as  seven  years.  While  current  law  permits  SSA  to 
gather  death  information,  and  this  information  can  be  easily  and 
effectively  used  to  prevent  erroneous  payments  Government-wide, 
the  Subcommittee  found  that  this  information  is  not  being  effec- 
tively utilized.  There  is  no  Federal  requirement  that  death  infor- 
mation be  used  by  Federal  agencies  to  terminate  benefits  in  a 
timely  manner,  and  SSA  often  is  unable  to  disseminate  death  infor- 
mation it  has  purchased  from  State  vital  statistics  agencies  to 
other  Federal  agencies. 

To  ensure  that  the  payment  of  Federal  benefits  to  deceased  bene- 
ficiaries is  minimized,  the  Oversight  Subcommittee  recommended 
that  Federal  agencies  be  required  to  acquire  death  information 
from  SSA  at  least  on  a  quarterly  basis;  match  death  information 
with  their  agency's  benefit  rolls;  verify  SSA's  death  information 
which  indicates  possible  beneficiary  deaths;  promptly  terminate 
benefits  for  deceased  individuals;  initiate  efforts  to  recover  overpay- 
ments; and,  share  with  SSA  death  information  in  the  agencies' 
records. 

Further  the  Subcommittee  recommended  that  SSA  share  with  all 
Federal  agencies  death  certificate  information  purchased  from 
State  agencies;  modify  its  current  Social  Security  number  verifica- 
tion systems  to  routinely  provide  death  information  to  the  States; 
and,  study  of  ways  in  which  death  information  can  be  gathered  and 
reported  more  quickly.  Also,  the  Subcommittee  recommended  that 
the  Treasury  Department  improve  its  methods  of  '  'pulling"  checks 
and  "cancelling"  electronic  funds  transfers  to  deceased  benefici- 
aries. 

The  Subcommittee's  recommendations  have  been  incorporated 
into  H.R.  3837,  the  "Federal  Program  Improvement  Act  of  1991." 


V.  OVERSIGHT  OF  HUMAN  RESOURCES  PROGRAMS 


In  1991,  the  Subcommittee  on  Human  Resources  conducted  12 
hearings  to  review  administration  and  operation  of  human  re- 
sources programs  and  one  site  visit  to  Austin,  Texas  to  examine  a 
successful  family  preservation  program.  In  addition,  issues  related 
to  this  program  were  part  of  the  full  Committee's  oversight  initia- 
tive hearings  on  May  8  and  9,  1991. 

At  the  full  Committee's  hearing,  the  OMB  Director  testified  that 
the  Administration  and  the  Congress  need  to  work  together  to 
ensure  adequate  funding  for  unemployment  insurance  (UI)  admin- 
istrative costs.  The  Labor  IG  testified  that:  its  1985  work  deter- 
mined the  UI  system  is  not  sufficiently  based  on  employers  experi- 
ence rates  and,  as  such,  is  not  equitable;  and  its  1990  work  showed 
UI  needed  to  improve  controls  over  trust  fund  accounting  and  re- 
porting activities.  The  Labor  Secretary's  correspondence  to  Chair- 
man Rostenkowski  recommended  modifications  to  the  Unemploy- 
ment Compensation  for  Ex-service  Members  (USX)  program  and  re- 
ported that  Labor  is  examining  ways  to  refocus  the  public  Employ- 
ment Service  (ES)  which  is  primarily  funded  from  the  Unemploy- 
ment Trust  Fund.  The  Human  Resources  Subcommittee  reviewed 
the  unemployment  insurance  program  in  1991. 

In  addition,  the  HHS  IG  testified  that  SSA  needs  to  improve  its 
Supplemental  Security  Income  (SSI)  modernization  and  mechanized 
claims  system.  The  Human  Resources  Subcommittee  continues  to 
monitor  SSI  modernization. 

The  HHS  Secretary's  letter  to  Chairman  Rostenkowski  suggested 
that  the  Committee  look  at  current  State  practices  and  expendi- 
tures under  the  Emergency  Assistance  (EA)  program.  With  regard 
to  the  Foster  Care  program,  the  HHS  Secretary  recommended  that 
the  Committee  review  the  Administration's  proposals  targeting 
both  maintenance  and  administrative  Federal  payments  only  for 
eligible  children  in  foster  care.  Finally,  GAO  testified  that  the  Ad- 
ministration on  Aging  and  the  National  Center  for  Child  Abuse 
and  Neglect  should  be  looked  at  to  determine  why  they  are  not  ful- 
filling their  charter. 

A.  Child  Welfare  and  Foster  Care  Programs 

The  Human  Resources  Subcommittee  conducted  hearings  to 
review:  the  state  of  the  Nation's  child  welfare  system  on  March  19, 
1991;  the  impact  of  substance  abuse  on  State  and  local  child  wel- 
fare systems  on  April  30,  1991;  innovative  child  welfare  services 
programs  designed  to  strengthen  and  preserve  families  on  May  1, 
1991;  and  the  Federal  Adoption  program  on  May  21,  1991.  Overall, 
the  Subcommittee  on  Human  Resources  held  four  series  of  hear- 
ings and  three  site  visits  from  1988  through  1991  on  the  Federal 
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child  welfare,  foster  care  and  adoption  assistance  programs  and  re- 
lated issues. 

At  the  Subcommittee's  hearings  this  year,  most  witnesses  empha- 
sized that  the  goals  and  requirements  of  Federal  child  welfare  leg- 
islation are  sound;  however,  they  also  testified  that  the  child  wel- 
fare systems  in  the  States  and  localities  are  in  dire  need  of  re- 
sources and  that  there  is  an  urgent  need  to  address  emerging  con- 
cerns. 

It  was  reported  to  the  Subcommittee  that  growing  social  prob- 
lems, such  as  high  poverty  rates,  increasing  family  breakup,  AIDS 
and  the  crack  cocaine  crisis,  along  with  better  reporting  of  child 
abuse  and  neglect,  have  combined  to  substantially  increase  the 
demand  for  social  and  support  services.  Reports  indicated  that:  be- 
tween 1980  and  1989,  reports  of  child  abuse  and  neglect  more  than 
doubled,  to  2.5  million  cases  per  year;  whereas  18  of  every  thou- 
sand children  were  reported  abused  or  neglected  in  1980,  over  35  of 
every  thousand  were  reported  in  1989;  and  the  need  for  services 
has  increased  also  because  those  referred  or  reported  to  child  wel- 
fare agencies  have  more  severe,  and  multiple,  problems  and  needs. 

At  the  Subcommittee's  hearings,  testimony  indicated  that  the  up- 
surge in  the  use  of  crack  cocaine  is  a  major  factor  behind  rising 
child  abuse  and  neglect  reports.  In  fact,  a  recent  report  by  the 
GAO  (HRD-90-138)  found  that,  from  1986  to  1989,  referrals  of 
drug-exposed  infants  to  the  child  welfare  system  increased  by 
268  percent  in  New  York  City,  by  342  percent  in  Los  Angeles,  and 
by  1,735  percent  in  Chicago.  Further,  GAO  reported  that  up  to  90 
percent  of  all  referrals  in  Los  Angeles  involve  substance-abusing 
families. 

The  Subcommittee's  hearings  showed  that  in  many  communities, 
existing  staff  and  resources  are  grossly  insufficient  to  handle  the 
increased  demand  for  child  welfare  services,  and  caseworkers  face 
staggering  caseloads.  The  Child  Welfare  League  is  expected  to 
revise  its  maximum  caseload  standard  downward  to  15  cases  per 
social  worker  later  this  year,  yet  many  social  workers  monitoring 
children  placed  into  foster  care  handle  many  more  than  even  the 
current  standard  of  30  cases.  Evidence  of  extreme  caseloads  includ- 
ed a  caseworker  for  the  District  of  Columbia  who  recently  testified 
in  court  that  she  regularly  has  250  cases  of  which  to  keep  track. 

Growing  demands  and  State  resource  constraints  have  stalled 
implementation  of  Federal  and  State  legislation,  including  The 
Adoption  Assistance  and  Child  Welfare  Amendments  of  1980 
(P.L.  96-272)  which  requires  States  to  work  to  address  family  prob- 
lems and  prevent  unnecessary  foster  care  placements.  Only  three 
services  are  found  currently  on  a  State-wide  basis:  immediate  child 
protection,  foster  care,  and  adoption.  A  report  by  the  American 
Public  Welfare  Association  found  that  preventive  services  and 
other  family-focused  services  are  seriously  underrepresented  among 
the  standard  services  offered  by  public  child  welfare  agencies.  The 
result,  as  reported  to  the  Subcommittee  by  State  and  local  officials, 
and  child  and  family  advocates,  is  that  many  children  are  entering 
foster  care  unnecessarily,  staying  in  foster  care  too  long,  and  reen- 
tering foster  care  too  often.  It  is  estimated  there  were  407,000  chil- 
dren in  foster  care  in  the  United  States  at  the  end  of  fiscal  year 
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1990,  an  increase  of  almost  50  percent  over  the  past  five  years 
alone. 

Many  of  the  witnesses  at  the  Subcommittee's  hearings  testified 
that  the  structure  and  level  of  current  Federal  financing  work 
against  the  goals  of  Federal  policy  by  supporting  and  encouraging 
foster  care  over  other  child  welfare  services,  particularly  those 
services  designed  to  strengthen  and  preserve  families  and  reduce 
the  need  for  foster  care.  Under  current  law,  the  Federal  Govern- 
ment provides  open-ended  entitlement  funding  to  the  States  for 
foster  care  placements  through  the  title  IV-E  foster  care  mainte- 
nance payments  program,  but  only  limited  funds  for  social  services 
to  strengthen  and  preserve  families,  primarily  through  the  title 
IV-B  child  welfare  services  program.  Funding  for  the  title  IV-B 
child  welfare  services  program  grew  only  six  percent  in  real  terms 
between  1981  and  1990,  and  funding  for  the  title  XX  social  service 
block  grant  decreased  37  percent  in  real  terms  over  the  same  time 
period. 

The  Subcommittee  found  that  some  States  have  invested  in 
small-scale  programs  designed  to  address  family  problems  and  pre- 
vent the  need  for  family  breakup  and  expensive  foster  care  place- 
ments. The  Subcommittee  heard  testimony  on  May  1,  1991,  from 
State  representatives  who  reported  that:  Michigan's  program  has 
avoided  placement  12  months  after  conclusion  of  the  services  for  78 
percent  of  the  families  served  and  the  State  has  witnessed  a  12.2 
percent  average  reduction  in  the  number  of  families  that  had  chil- 
dren removed  from  the  home  over  the  last  two  years  in  counties 
with  the  program;  Kentucky's  program  prevented  the  placement  of 
140,  or  85  percent,  of  those  children  at  risk  of  removal  and  saved 
over  $1  million;  and  Iowa's  program  avoided  placement  of  85  per- 
cent of  children  in  the  program  over  two  years.  A  researcher  testi- 
fied that  control  studies  in  New  Jersey  and  California  did  not  show 
significant  decreases  in  placement  rates  six  to  twelve  months  after 
termination  of  family  preservation  services.  In  summary,  witnesses 
emphasized  the  critical  role  that  the  Federal  Government  can  play 
in  encouraging  and  supporting  State  experimentation  in  developing 
a  range  of  successful  program  models,  and  in  funding  evaluations 
to  measure  which  program  approaches  are  most  effective. 

In  addition,  the  Subcommittee's  hearings  established  that  most 
State  child  welfare  agencies  have  not  developed  child  welfare  serv- 
ices to  address  the  specialized  needs  of  substance  abusing  families, 
and  that  few  such  families  have  access  to  substance  abuse  treat- 
ment. Of  the  estimated  280,000  pregnant  women  in  need  of  alcohol 
or  drug  treatment  at  a  time,  less  than  11  percent  receive  any  care. 

In  response  to  these  hearings,  the  Subcommittee  recommended 
legislative  and  administrative  changes  to  address  resource  needs  at 
the  State  level,  and  promote  and  encourage  State  innovation  and 
experimentation  in  establishing  family  preservation  programs, 
with  an  emphasis  on  families  in  crisis  due  to  substance  abuse.  The 
Subcommittee  also  recommended  legislative  changes  in  a  number 
of  other  child  welfare  areas,  including  foster  care,  the  courts,  the 
adoption  of  special  needs  children,  flexible  funding,  homelessness 
prevention,  and  research  and  data  collection. 

With  regard  to  foster  care,  the  Subcommittee  recommended: 
(1)  reimbursing  State-provided  respite  care  for  up  to  14  days  under 
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title  IV-E  to  provide  temporary  relief  to  foster  parents  of  special 
needs  children,  regardless  of  the  children's  eligibility  for  title  IV-E 
maintenance  payments;  (2)  allowing  States  to  make  foster  care  and 
adoption  assistance  payments  under  title  IV-E  on  behalf  of  a  child 
determined  by  a  court  to  be  an  abandoned  child,  but  for  whom  the 
State  agency  cannot  determine  the  financial  circumstances  or 
living  arrangements  of  the  parents,  and  requiring  each  State  to 
review  its  State  laws  and  procedures  regarding  abandoned  infants, 
and  to  implement  new  laws  or  procedures  which  ensure  more 
timely  permanent  placements  of  abandoned  infants;  (3)  clarifying 
Federal  reimbursement  for  foster  care  and  adoption  assistance  on 
behalf  of  children  whom  the  State  has  not  physically  removed  from 
the  home  of  a  caretaker,  but  of  whom  the  State  has  taken  legal 
custody;  (4)  requiring  the  Secretary  of  HHS  to  establish  an  advisory 
committee  to  study  and  make  recommendations  concerning  the  im- 
plementation of  the  "reasonable  efforts"  requirements  of  current 
law;  (5)  requiring  that  the  dispositional  hearing  be  held  at  12 
months  (current  standard  is  18  months)  and  that  the  court  docu- 
ment the  State's  efforts  toward  adoption;  and  (6)  allowing  youth 
participating  in  an  independent  living  program  to  accumulate  a 
certain  amount  of  assets,  up  to  a  level  determined  by  the  State  as 
necessary  to  establish  a  household,  which  would  not  be  counted  as 
resources  in  determining  eligibility  for  foster  care  under  title  IV-E 
or  for  Aid  to  Families  with  Dependent  Children  (AFDC). 

With  regard  to  the  courts,  the  Subcommittee  recommended  pro- 
viding a  five-year  grant  targeted  at  the  courts,  which  will  enable 
State  judicial  officers  to  assess  their  current  procedures  and  poli- 
cies regarding  foster  care  cases  and  to  implement  improvements, 
and  requiring  each  State  to  compile  a  directory  at  least  every  two 
years  of  family  preservation  services  available  in  the  State. 

With  regard  to  promoting  the  adoption  of  special  needs  children, 
the  Subcommittee  recommended:  expanding  the  definition  of  "spe- 
cial needs"  for  the  Federal  adoption  assistance  program  to  include 
children  at  high  risk  of  developing  special  needs  after  the  adoption, 
or  whose  problems  manifest  themselves  after  the  adoption  but 
which  existed  or  were  caused  before  the  adoption,  and  allowing 
States  to  use  the  set-aside  family  preservation  funds  under  title 
IV-B  to  develop  what  are  known  as  "post-legal  adoption  services," 
which  are  designed  to  provide  services  to  families  who  have  adopt- 
ed children  and  are  having  troubles  which  place  the  adoption  at 
risk. 

With  regard  to  flexible  funding  for  States  and  localities,  the  Sub- 
committee recommended:  allowing  States  to  conduct  comprehen- 
sive service  projects  under  which  a  State  could  combine  title  IV-E 
foster  care  funds  and  title  IV-B  child  welfare  funds;  to  use  these 
funds  to  provide  additional  family  preservation  services  and  to  co- 
ordinate family  preservation  services  to  families  in  the  child  wel- 
fare, mental  health  and  juvenile  justice  systems  with  a  child  at 
risk  of  being  placed  outside  the  home  through  utilization  of 
common  assessments,  unified  case  management,  a  client  tracking 
system,  and  information-sharing  among  case  managers  and  service 
providers. 

With  regard  to  services  designed  to  prevent  homelessness,  the 
Subcommittee  recommended  requiring  each  State  to  operate  an 
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emergency  assistance  program  under  the  AFDC  program,  which 
must,  at  a  minimum,  include  services  designed  to  prevent  home- 
lessness. 

With  regard  to  data  collection,  the  Subcommittee  recommended: 
creating  a  permanent  Advisory  Commission  on  Children  and  Fami- 
lies which  would  collect  and  evaluate  information  on  the  economic, 
social  and  physical  well-being  of  children,  the  efficacy  of  social 
services  and  income  security  for  children  and  families,  and  certain 
family  preservation  and  foster  care  programs  as  well  as  developing 
longitudinal  data  bases  to  study  foster  children;  requiring  the  Sec- 
retary to  conduct  studies  related  to  child  welfare  workers,  service 
providers,  and  foster  parents;  authorizing  freestanding  demonstra- 
tion projects  to  test  innovative  approaches  in  the  child  welfare 
field;  and  implementing  a  national  foster  care  and  adoption  data 
collection  system  (established  under  current  law)  at  an  enhanced 
Federal  match  of  90  percent. 

The  Subcommittee's  recommendations  have  been  incorporated 
into  H.R.  3603,  the  "Family  Preservation  Act  of  1991/'  introduced 
by  Subcommittee  Acting  Chairman  Downey  and  other  Committee 
members  on  October  22,  1991.  No  further  legislative  action  was 
taken. 

B.  Unemployment  Compensation 

The  Human  Resources  Subcommittee  held  six  hearings  during 
1991  on  the  unemployment  insurance  (UI)  system.  The  Subcommit- 
tee reviewed  UI  and  the  recession  on  February  6,  1991,  coverage 
and  finance  issues  in  the  UI  system  on  February  20,  1991,  long- 
term  unemployed  on  February  26,  1991,  job  search  and  reemploy- 
ment services  for  the  unemployed  on  February  28,  1991,  and  the 
Unemployment  Insurance  Reform  Act  of  1991  on  March  21  and  22, 
1991. 

1.  UI  and  the  Recession 

The  Subcommittee's  February  6,  1991,  hearing  on  UI  and  the  re- 
cession focused  on  the  recession,  unemployment,  and  the  ability  of 
the  UI  system  to  meet  the  challenge.  More  specifically,  witnesses 
were  asked  to  comment  on  the  solvency  of  the  unemployment  trust 
fund,  the  effectiveness  of  the  Extended  Benefits  (EB)  program,  the 
gap  between  the  number  of  individuals  collecting  benefits  and  the 
total  number  of  unemployed,  and  the  cost-effectiveness  of  more  job 
search  assistance  for  the  unemployed. 

The  Director  of  the  Unemployment  Insurance  Service  testified 
that  the  $40  billion  credited  to  the  State  accounts  in  the  unemploy- 
ment trust  fund  was  more  than  enough  in  the  aggregate  to  cover 
the  estimated  $25  billion  in  benefits  that  would  be  paid  in  fiscal 
year  1992.  However,  a  few  States  might  run  out  of  funds  in  their 
State-specific  accounts  in  the  trust  fund.  In  particular,  Connecticut 
and  Massachusetts  were  projected  to  borrow  about  $700  million 
from  the  Federal  Government,  and  the  District  of  Columbia,  Michi- 
gan, Missouri,  and  New  York  were  at  risk  of  running  out  of  funds 
also. 

On  the  effectiveness  of  the  EB  program,  the  Director  testified 
that  under  the  Administration's  economic  assumptions  eight  addi- 
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tional  States  would  activate  under  the  program  by  the  end  of  April 
1991.  She  acknowledged  that  this  was  smaller  than  past  recessions, 
but  argued  that  it  reflected  the  lower  number  of  exhaustions  ex- 
pected from  the  regular  program  during  a  mild  recession,  which 
served  to  reduce  the  need  for  the  program. 

On  the  "gap"  issue,  the  Director  noted  that  there  has  always 
been  a  gap  between  the  number  of  unemployed  workers  who  collect 
unemployment  compensation  (UC)  and  the  number  of  unemployed 
individuals.  This  is  due  to  the  nature  of  unemployment  insurance, 
which  provides  benefits  to  workers  with  substantial  labor  force  at- 
tachment who  have  lost  their  jobs  involuntarily  due  to  no  fault  of 
their  own.  Benefits  generally  have  not  been  paid  to  the  unem- 
ployed who  quit  their  last  job,  who  have  no  recent  work  experience, 
or  who  are  entering  or  reentering  the  labor  force. 

The  proportion  of  unemployed  workers  receiving  UC  was  at  an 
historic  low  during  the  last  half  of  the  1980s  when  it  reached  as 
low  as  32  percent  in  1987  and  1988  compared  to  as  high  as  76  per- 
cent in  1975  when  extensions  of  benefits  provided  up  to  65  weeks  of 
benefits.  With  unemployment  rising  due  to  the  recession,  the  pro- 
portion of  the  unemployed  receiving  benefits  had  increased  to  46 
percent  in  January  1991. 

Despite  the  rise  in  the  fraction  of  unemployed  receiving  benefits, 
the  Director  acknowledged  that  the  Labor  Department  could  not 
explain  fully  why  this  fraction  was  about  ten  percentage  points 
lower  than  it  was  in  the  past.  Research  has  been  unable  to  find  a 
single-most  important  explanation.  Portions  of  the  drop  in  eligibil- 
ity were  attributed  to:  changes  in  the  structure  of  the  economy; 
employment  declines  in  sectors  of  the  economy  normally  associated 
with  high  rates  of  receipt  of  UC,  such  as  manufacturing;  popula- 
tion shifts  to  States  with  relatively  less  generous  UC  programs;  and 
Federal  and  State  cuts  in  the  program  during  the  1980s.  In  addi- 
tion, some  eligible  workers  do  not  apply  because  they  think  they 
are  not  eligible. 

Finally,  the  Director  reported  on  the  New  Jersey  Unemployment 
Insurance  Reemployment  Demonstration  Project.  This  project 
tested  three  approaches  to  comprehensive  job  search  assistance 
services  to  UC  claimants  who  were  likely  to  be  displaced  workers 
and  who  might  face  difficulty  finding  another  job.  The  three  ap- 
proaches were  job  search  assistance  only,  job  search  assistance  and 
training  or  relocation  assistance,  or  job  search  assistance  and  a 
cash  bonus  for  early  reemployment.  Research  results  showed  that 
intensive  job  search  assistance  alone  was  particularly  cost-effective, 
which  was  consistent  with  a  number  of  other  studies  completed  in 
other  States. 

The  President  of  the  Interstate  Conference  of  Employment  Secu- 
rity Agencies  testified  that  the  administrative  funding  arrange- 
ments of  the  employment  security  system  should  be  overhauled.  He 
said  that  the  system  has  been  distorted  by  Federal  budget  deficit 
considerations.  Lack  of  sufficient  funds  for  administration  of  the 
unemployment  insurance  system  along  with  cuts  in  funding  for  the 
U.S.  Employment  Service  have  left  the  system  without  the  capacity 
to  respond  adequately  to  the  recession. 

This  hearing  indicated  a  number  of  problems  in  the  UI  system. 
First,  the  system  was  about  20  percent  less  effective  at  countering 
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recessions  than  it  was  in  the  past  largely  because  of  the  large  gap 
between  those  eligible  for  UC  and  all  unemployed  workers.  Second, 
many  States  have  not  built  up  enough  reserves  in  good  times  to 
pay  benefits  in  bad  times,  which  leads  to  program  insolvency  and 
State  borrowing  from  the  Federal  Government.  Third,  States  com- 
pete with  each  other  for  business  locations  by  keeping  taxes  low 
and  benefits  low,  leading  to  what  one  witness  called  a  "race  to  the 
bottom,"  i.e.,  low  taxes,  low  benefits,  and  a  less  effective  UC  pro- 
gram. 

2.  Coverage  and  Finance  Issues  in  UI 

On  February  20,  1991,  the  Human  Resources  Subcommittee  con- 
ducted a  hearing  on  coverage  and  finance  issues  in  UI  which  in- 
cluded a  follow-up  on  the  issues  discussed  above.  At  this  hearing, 
the  Assistant  Comptroller  General  (GAO)  presented  the  findings  of 
its  report  to  the  Subcommittee  (T-HRD-91-7)  on  State  trust  fund 
reserves  and  a  researcher  at  the  Urban  Institute  presented  the  re- 
sults of  a  recent  study  of  unemployment  benefits. 

GAO  found  that  there  had  been  a  long-term  decline  in  the  ade- 
quacy of  State  trust  funds  in  the  1980s  to  pay  benefits  and  this  de- 
cline led  to  massive  borrowing  by  insolvent  State  trust  funds  in  the 
1980s  to  pay  benefits.  GAO  noted  that  in  an  effort  to  regain  solven- 
cy, States  raised  employer  taxes  and  limited  the  growth  in  expendi- 
tures by  reducing  benefit  duration  and  tightening  eligibility  re- 
quirements. These  steps  greatly  diminished  the  effectiveness  of  un- 
employment insurance  as  a  countercyclical  economic  stabilizer  and 
undermined  its  effectiveness  as  a  source  of  income  replacement  for 
the  unemployed.  GAO  also  found  that,  if  the  current  recession  lasts 
longer  or  is  more  severe  than  anticipated,  it  is  likely  to  again 
result  in  many  States  becoming  insolvent  and  having  to  rely  on 
Federal  loans  to  pay  benefits.  This,  in  turn,  could  result  in  State 
actions  similar  to  those  taken  in  the  1980s,  further  diminishing  the 
program's  counter-cyclical  and  wage  replacement  effectiveness. 

A  researcher  from  the  Urban  Institute  testified  that  there  were 
two  major  developments  during  the  1980s:  (1)  a  sizable  reduction  in 
the  availability  of  program  benefits;  and  (2)  an  unprecedented  reli- 
ance on  loans  from  the  Federal  Government  to  make  benefit  pay- 
ments. The  researcher  generally  agreed  with  the  Director  of  the 
Unemployment  Insurance  Service  that  there  was  no  single-most 
important  explanation  for  the  decline  in  the  availability  of  bene- 
fits. She  also  reported  on  an  intensive  study  of  unemployed  work- 
ers who  did  not  file  for  benefits.  This  study  found:  most  nonappli- 
cants  seem  to  know  about  the  UC  program;  few  unemployed  work- 
ers were  deterred  from  applying  for  benefits  because  it  was  too 
much  of  a  hassle  or  because  of  any  perceived  stigma;  and  the  most 
common  reason  for  not  applying  was  that  they  did  not  think  they 
were  eligible. 

3.  Long-term  Unemployed 

On  February  26,  1991,  the  Human  Resources  Subcommittee  con- 
ducted a  hearing  to  review  issues  involved  with  the  long-term  un- 
employed. Although  the  unemployment  rate  had  reached  6.2  per- 
cent in  January,  only  40  percent  of  unemployed  workers  were  re- 
ceiving unemployment  benefits.  In  past  recessions,  this  fraction 
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had  reached  as  high  as  75  percent  in  1975  when  not  only  had  the 
permanent  EB  program  provided  13  weeks  of  additional  benefits, 
but  temporary  extensions  of  up  to  26  additional  weeks  were  en- 
acted. Such  extensions  raised  the  concern  that  the  long-term  unem- 
ployed worker  might  not  be  looking  very  hard  for  another  job.  A 
recent  study  funded  by  the  Labor  Department  found,  however,  that 
60  percent  of  those  who  had  run  out  of  benefits  were  still  unem- 
ployed 10  weeks  after  their  benefit  exhaustion,  and  their  job  search 
intensity  was  as  high  or  higher  than  those  who  had  not  yet  ex- 
hausted their  benefits. 

A  researcher  from  Mathematica  Policy  Research,  Inc.  summa- 
rized his  findings  as  follows:  (1)  many  exhaustees  continue  to  be  un- 
employed for  long  periods  following  the  exhaustion  of  benefits; 
(2)  it  is  sensible  to  extend  the  duration  of  UI  benefits  during  peri- 
ods of  high  unemployment  to  alleviate  the  financial  hardships  im- 
posed on  the  long-term  unemployed;  (3)  the  disincentive  effects  as- 
sociated with  such  extensions  are  likely  to  be  mild;  (4)  changes 
should  be  made  in  the  extended  benefits  program  to  make  it  more 
responsive  to  increases  in  unemployment;  and  (5)  possible  changes 
include  using  the  total  unemployment  rate  to  direct  benefits  to 
States  with  high  unemployment  and  adjusting,  in  a  limited  way, 
the  duration  of  benefits  with  labor  market  conditions. 

4-  Job  Search  and  Reemployment  Services 

The  Human  Resources  Subcommittee  conducted  its  fourth  UI 
program  oversight  hearing  on  February  28,  1991,  to  look  at  job 
search  and  reemployment  services  for  the  unemployed.  Federal  law 
requires  unemployment  insurance  claimants  to  be  able  to  work  and 
available  for  work.  Recent  demonstration  projects  showed  that  in- 
tensive job  search  assistance  to  unemployed  workers  with  no  defi- 
nite recall  dates  from  their  previous  employers  not  only  helped 
them  find  jobs  sooner,  but  also  saved  money  for  the  unemployment 
insurance  system  and  the  Federal  budget. 

In  the  face  of  mounting  evidence  on  the  effectiveness  of  job 
search  assistance,  one  witness  from  the  W.E.  Upjohn  Institute  for 
Employment  Research  was  puzzled  by  the  Labor  Department's 
seeming  hostility  toward  the  U.S.  Employment  Service  (ES)  which 
provides  job  search  assistance.  He  noted  that  the  Labor  Secretary 
had  expressed  concern  about  the  effectiveness  of  ES  and  cited  the 
"declines  in  the  percent  of  all  hires  placed  by  it  from  20  percent  in 
1962  to  7  percent  today."  Yet,  his  evidence  showed  that  these  de- 
clines in  the  fraction  of  hires  placed  was  not  due  to  a  decline  in 
effectiveness,  but  changes  in  funding  and  characteristics  of  regis- 
trants and  job  vacancies.  In  fact,  he  found  that  ES  reduced  the  av- 
erage duration  of  joblessness  by  about  nine  weeks  for  more  than 
half  of  UC  claimants  who  were  unemployed  for  30  weeks.  He  con- 
cluded, that  cuts  in  ES's  budget  made  little  sense,  and  that  there 
was  a  strong  chance  that  additional  ES  outlays  might  save  the  Fed- 
eral Government  money  through  reduced  UC  outlays  and  addition 
Federal  taxes. 

In  response  to  these  oversight  hearings,  Subcommittee  Acting 
Chairman  Downey  introduced  H.R.  1367,  the  ' 'Unemployment  In- 
surance Reform  Act  of  1991,"  on  March  11,  1991.  The  Subcommit- 
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tee  conducted  hearings  on  this  legislation  on  March  21  and  22, 
1991. 

In  summary,  this  bill:  (1)  repealed  the  Federal-State  Extended 
Benefits  Program  and  replaced  it  with  a  permanent  Federal  Sup- 
plemental Compensation  Program  providing  three  tiers  of  up  to  26 
additional  weeks  of  benefits  funded  100  percent  out  of  Federal  un- 
employment taxes;  (2)  restored  unemployment  insurance  to  the  un- 
insured by  restricting  the  ability  of  States  to  disqualify  claimants 
under  certain  conditions;  (3)  restored  ex-service  members'  benefits 
from  the  current  13  weeks  to  26  weeks,  and  reduced  their  waiting 
period  from  the  current  four  weeks  to  generally  one  week;  (4)  re- 
quired claimants  with  at  least  three  years  of  experience  with  their 
last  employer  to  participate  in  an  intensive  job  search  assistance 
program  after  they  have  received  10  weeks  of  regular  State  bene- 
fits; (5)  reformed  the  administrative  funding  of  the  unemployment 
insurance  program  so  that  States  can  administer  their  programs 
properly  and  respond  to  unanticipated  increases  in  unemployment; 
(6)  authorized  premium  interest  rates  for  States  who  maintain  sol- 
vent programs  and  establish  a  new  Advisory  Council  on  Unemploy- 
ment Insurance;  and  (7)  gradually  reduced  the  Federal  unemploy- 
ment tax  rate  from  0.8  percent  to  0.3  percent,  and  raised  the  Feder- 
al unemployment  taxable  wage  base  from  the  current  $7,000  to 
$55,800  in  1992,  and  decoupled  the  Federal  taxable  wage  base  from 
State  taxable  wage  bases. 

While  legislative  action  on  H.R.  1367  was  not  completed  this  ses- 
sion, the  supplemental  unemployment  compensation  legislation 
passed  by  the  Congress  1991  and  signed  into  law  responded  to 
many  of  the  problems  highlighted  in  the  Subcommittee's  oversight 
hearings.  In  addition,  on  November  26,  1991,  the  President  signed 
the  Departments  of  Labor,  Health  and  Human  Services,  and  Edu- 
cation, and  Related  Agencies  Appropriations  Act,  1992  (P.L.  102- 
170),  which  included  a  provision  for  contingency  reserve  funding 
that  was  originally  in  H.R.  1367. 

The  Subcommittee  will  hold  additional  oversight  hearings  on  the 
Unemployment  Compensation  program  during  1992. 

C.  Oversight  of  Child  Care  Programs 

The  Human  Resources  Subcommittee  held  a  hearing  on  Septem- 
ber 17,  1991,  to  review  and  comment  on  the  Administration's  pro- 
posed rule  for  the  At-Risk  Child  Care  Program,  and  the  interim 
final  rule  for  the  Child  Care  and  Development  Block  Grant. 

A  major  achievement  of  the  101st  Congress  was  the  enactment  of 
child  care  legislation  designed  to  provide  income  and  work  support 
to  low-  and  moderate-income  families.  OBRA  1990  contained  two 
major  child  care  spending  provisions:  a  new  entitlement  grant  to 
the  States  for  child  care,  authorized  under  title  IV-A  of  the  Social 
Security  Act  and  referred  to  as  the  "At-Risk  Child  Care  Program," 
and  a  discretionary  grant  program  for  child  care  services,  called 
the  Child  Care  and  Development  Block  Grant.  Implementing  regu- 
lations were  issued  for  the  Child  Care  and  Development  Block 
Grant  and  the  At-Risk  Child  Care  Program  on  June  6,  1991,  and 
June  25,  1991,  respectively.  The  regulations  for  the  Block  Grant 
were  interim  final  regulations,  effective  upon  publication.  For  the 
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At-Risk  program,  HHS  issued  proposed  rules,  which  do  not  have 
the  force  of  law.  HHS  will  issue  final  regulations  after  it  considers 
comments  on  the  regulations. 

At  the  hearing,  the  Subcommittee  received  testimony  from  a 
range  of  public  witnesses,  as  well  as  a  witness  from  HHS. 

With  respect  to  the  At-Risk  Child  Care  Program,  of  major  con- 
cern was  the  Administration's  interpretation  of  the  statutory  re- 
quirement regarding  child  care  standards.  Witnesses  expressed  con- 
cern that  HHS's  regulations  in  this  area  would  limit  the  ability  of 
States  to  require  higher  standards  for  publicly-subsidized  child  care 
than  for  privately-arranged  care,  and  that  such  a  limit  does  not 
conform  with  congressional  intent  or  the  statutory  language  and  is 
counter  to  policies  and  practices  currently  followed  in  many  States. 
With  respect  to  the  Child  Care  and  Development  Block  Grant,  the 
witnesses  expressed  concern  that  the  regulations  limit  State  flexi- 
bility to  determine  standards  and  other  requirements  adequate  to 
protect  the  health  and  safety  of  children  in  child  care  funded 
under  the  grant,  and  the  regulations  limit  State  flexibility  to  im- 
prove the  quality  of  child  care. 

HHS  responded  to  concerns  regarding  the  limits  on  States'  abili- 
ty to  establish  standards  by  noting  the  importance  of  making  a 
broad  range  of  child  care  options  available  to  parents,  and  to  con- 
cerns regarding  child  care  quality  by  noting  the  importance  of  ex- 
panding the  availability  of  child  care  services  to  families.  HHS  as- 
sured the  Subcommittee  that  all  comments  would  be  taken  into  ac- 
count as  final  regulations  are  drafted. 

D.  Child  Support  Enforcement  (CSE)  Program 

During  1991,  the  Human  Resources  Subcommittee  completed  one 
primary  oversight  activity  in  regards  to  the  Child  Support  Enforce- 
ment (CSE)  program.  The  second  biennial  "Report  Card"  (WMCP 
102-1)  was  issued  by  Subcommittee  Acting  Chairman  Downey  and 
Ranking  Minority  Member  Shaw  in  January  1991.  In  addition,  the 
11th  edition  of  the  Green  Book  reported  a  substantial  amount  of 
data  on  the  CSE  program,  and  the  Subcommittee  received  a 
number  of  reports  from  the  Census  Bureau  and  the  Administration 
that  evaluated  the  effectiveness  of  the  program. 

The  CSE  program  was  enacted  as  part  of  title  IV  of  the  Social 
Security  Act  in  1975  (P.L.  93-647).  The  States  operate  their  own 
programs  within  Federal  law  and  regulations,  and  the  Federal  Gov- 
ernment pays  for  66  percent  of  the  administrative  costs.  States  are 
responsible  for  establishing  paternity,  locating  absent  parents,  es- 
tablishing child  support  orders,  and  enforcing  payment  of  support 
orders.  The  Federal  role  includes  monitoring  and  evaluating  State 
programs,  providing  technical  assistance,  and  in  certain  instances 
helping  States  in  locating  absent  parents  and  collecting  child  sup- 
port payments. 

The  1991  report  card  showed  that  the  CSE  system  has  improved, 
but  many  trouble  spots  remain.  The  Federal  Office  of  Child  Sup- 
port Enforcement  (OCSE)  earned  an  average  grade  of  a  low  C, 
which  was  slightly  lower  than  in  the  first  report  card.  The  States 
praised  the  new  attitude  brought  in  by  the  President's  appointees, 
but  an  undertow  of  discontent  remains.  Overall,  the  States  aver- 


80 


aged  a  high  D.  Although  many  States  received  A's  or  B's  on  specif- 
ic indicators,  no  State  received  an  overall  grade  higher  than  a  C. 
Nineteen  States  received  overall  grades  of  C,  31  earned  D's,  and 
one  State  failed. 

The  1991  report  card  documented  many  significant  statistics 
about  the  current  child  support  enforcement  system  and  the  wide 
variation  in  State  child  support  enforcement  programs.  In  1978, 
States  collected  approximately  $1.8  billion  (1987  dollars)  in  child 
support.  During  the  next  eleven  years,  collections  rose  at  an  aver- 
age annual  rate  of  nearly  10  percent  to  $5.1  billion  (1987  dollars)  in 
1989.  At  the  same  time  the  number  of  paternities  established 
climbed  from  111,0000  to  333,000;  the  number  of  parents  located 
rose  from  454,000  to  1.6  million;  the  number  of  support  obligations 
established  jumped  from  315,000  to  918,000;  and  the  program's  cost- 
effectiveness  increased  from  $3.35  to  $3.80  in  child  support  collec- 
tions per  dollar  of  administrative  expenses. 

Despite  these  figures,  questions  about  the  program's  effectiveness 
remain.  For  example,  in  the  spring  of  1989,  there  were  about  10 
million  women  living  with  their  children  but  without  the  children's 
fathers.  Of  these  women,  only  58  percent,  or  5.7  million  women, 
had  child  support  awards,  and  only  24  percent,  or  about  2.5  million 
women,  received  their  full  child  support  in  1989.  For  all  women 
who  received  child  support  in  1989,  the  average  child  support  pay- 
ment was  $2,995  or  about  $58  per  week.  Their  average  income  was 
$16,171,  just  164  percent  of  the  poverty  level  for  a  non-farm  family 
of  three. 

The  Subcommittee  plans  to  hold  an  oversight  hearing  on  the 
CSE  program  in  early  1992. 

E.  Oversight  of  the  Aid  to  Families  With  Dependent  Children 

Program  (AFDC) 

The  Human  Resources  Subcommittee  held  an  oversight  hearing 
on  December  19,  1991,  on  selected  issues  relating  to  the  AFDC  and 
Job  Opportunities  and  Basic  Skills  (JOBS)  training  programs.  At 
the  hearing,  the  Subcommittee  released  a  print  (WMCP  102-30), 
prepared  by  staff  and  not  officially  approved  by  the  Committee, 
that  contains  information  pertinent  to  AFDC  and  JOBS  policy.  In 
particular,  the  print  contained  an  analysis  by  the  Congressional 
Budget  Office  of  updated  spending  and  revenue  estimates  for  the 
Family  Support  Act.  Outlays  from  the  Act  are  somewhat  less  than 
estimated,  but  revenues  are  substantially  greater. 

The  print  also  examined  changes  in  AFDC  benefit  levels  which 
fell  in  real  terms  by  41  percent  between  1972  and  1991.  The  print 
contained  an  analysis  of  the  economic  incentives  for  a  low-income 
mother  with  two  children  to  marry  or  live  with  a  male  earning 
$10,000,  $15,000,  or  $20,000  in  several  States.  The  financial  disin- 
centives to  marriage  for  these  mothers  are  great,  and  marriage 
penalties  can  range  from  $1,000  to  $10,000.  Finally,  the  print  con- 
tained an  analysis  of  why  the  number  of  individuals  in  poverty  in- 
creased between  1979  and  1990,  and  the  change  in  income  and  tax 
distributions  for  various  types  of  families,  including  those  with 
children  and  the  elderly.  The  Subcommittee  expects  to  invite  a  wit- 
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ness  from  the  Administration  to  testify  at  a  follow-up  hearing  re- 
garding the  issues  raised  at  the  hearing. 

At  the  Subcommittee's  hearing,  Members  reviewed:  State  fiscal 
problems  and  rising  AFDC  caseloads;  the  impact  of  HHS's  so-called 
"20-hour"  participation  rule  on  the  JOBS  program  and  other  major 
concerns  regarding  the  implementation  of  the  JOBS  program; 
State  usage  of  entitlement  funding  for  child  care  under  the  AFDC 
program;  and  self-employment  initiatives  for  AFDC  recipients. 

1.  State  Fiscal  Stress  and  Rising  AFDC  Caseloads 

Many  States  faced  budget  deficits  in  fiscal  year  1991  and  are  ex- 
pected to  have  continuing  revenue  shortfalls  during  fiscal  year 
1992.  Witnesses  noted  that  during  fiscal  year  1991  many  State  gov- 
ernments made  substantial  cuts  in  means-tested  programs  as  part 
of  their  deficit-reduction  initiatives.  For  example,  40  States  froze  or 
cut  AFDC  benefits,  yielding  the  largest  State  reductions  to  the 
AFDC  program  in  a  decade.  Witnesses  emphasized  that  benefit  cuts 
in  AFDC  and  related  programs  would  likely  be  greater  for  fiscal 
year  1992,  given  the  continuing  budget  problems  in  the  States.  Wit- 
nesses also  noted  that:  (1)  because  benefit  cuts  were  being  made 
during  a  recession,  they  were  likely  to  leave  families  in  particular- 
ly vulnerable  financial  positions;  (2)  the  cuts  were  likely  to  affect 
the  very  poorest  Americans,  not  the  working  poor;  and  (3)  some 
States  with  severe  budget  problems  successfully  avoided  cutting 
low-income  programs. 

Witnesses  noted  that  State  budget  difficulties  have  also  affected 
funding  under  the  JOBS  program.  Many  States  were  unable  to 
draw  down  their  complete  share  of  JOBS  funds  in  fiscal  year  1991. 
A  witness  representing  the  Center  for  the  Study  of  Law  and  Social 
Policy  noted  that  16  States  probably  did  not  expend  or  obligate 
even  half  of  their  JOBS  entitlement  during  fiscal  year  1991,  and 
that  roughly  only  one  in  nine  families  participated  in  JOBS  during 
June  1991. 

According  to  witnesses,  AFDC  caseload  increases  have  been  sig- 
nificant, even  though  they  represent  only  a  minor  factor  behind 
State  budget  problems.  Information  compiled  by  the  Congressional 
Budget  Office  (CBO)  shows  that  the  AFDC  caseload  began  to  rise 
quickly  at  the  end  of  1989,  and  rose  to  an  all-time  high  by  Septem- 
ber 1991.  AFDC  caseloads  during  the  prior  two  decades  were  rela- 
tively stable.  According  to  CBO,  these  recent,  dramatic  AFDC  case- 
load increases  appear  to  have  been  fueled  primarily  by  the  reces- 
sion, yet  further  research  must  be  conducted  to  determine  whether 
other  contributing  factors  include  the  growing  number  of  families 
vulnerable  to  economic  downturns  and  likely  to  participate  in  wel- 
fare programs,  demographic  trends  (particularly  the  increase  in  the 
number  of  children  living  with  one  never-married  parent),  and 
changes  in  program  policy,  such  as  expansions  in  the  Medicaid  pro- 
gram that  may  have  increased  AFDC  applications. 

A  witness  for  the  American  Public  Welfare  Association  noted 
that  AFDC  caseload  growth  has  created  administrative  difficulties 
at  the  State  and  local  level,  as  States  try  to  process  more  AFDC 
applications  with  fewer  workers,  and  that  error  rates  for  AFDC 
case  processing  are  likely  to  rise  over  prior  year  levels.  The  witness 
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also  noted  that  turnover  among  caseworkers  was  an  increasing 
problem  and  that  morale  was  declining. 

The  witnesses  suggested  a  number  of  remedies  to  State  fiscal 
problems,  and  to  problems  of  States  and  localities  as  they  process 
AFDC  applications.  These  included  proposals  to:  (1)  shift  funds 
from  the  defense  to  the  domestic  side  of  the  budget  to  avoid  further 
State  reductions  in  public  assistance;  (2)  ease  the  budget  problems 
facing  the  States  by  providing  temporary  Federal  funds  for  invest- 
ment; (3)  make  permanent  changes  to  the  unemployment  insurance 
program  in  order  to  ensure  adequate  protection  of  the  jobless 
during  recessions  and  to  avoid  the  need  for  the  jobless  to  rely  on 
AFDC  or  general  assistance  benefits;  (4)  make  additional  funding 
available  for  the  JOBS  program  by  increasing  the  Federal  match- 
ing rate  for  the  JOBS  program,  by  automatically  adjusting  JOBS 
matching  rates  during  a  recession,  or  by  allowing  unexpended 
JOBS  funds  to  be  allocated  to  other  States;  (5)  redesign  the  current 
law  requirement  that  States  evaluate  their  need  and  payment 
standards  under  the  AFDC  program;  (6)  amend  current  law  main- 
tenance of  efforts  requirements  relating  to  AFDC  benefit  levels; 
(7)  assure  that  Federal  waiver  provisions  for  AFDC  and  other  pro- 
grams are  used  only  in  appropriate  situations;  and  (8)  reduce  ad- 
ministrative barriers  that  limit  the  ability  of  States  to  process 
AFDC  and  other  benefits. 

2.  The  "20-Hour  Rule" 

Aside  from  budget  problems,  many  States  and  advocates  have  ex- 
pressed other  concerns  about  the  ability  of  States  to  implement  the 
JOBS  program.  Of  particular  concern  is  the  so-called  "20-hour 
rule."  Under  the  Family  Support  Act,  a  State  receives  a  reduced 
Federal  matching  rate  for  JOBS  in  a  fiscal  year  if  the  State  does 
not  achieve  a  specified  program  participation  rate.  Regulations 
issued  by  HHS  specify  that  the  number  of  individuals  who  can 
count  toward  the  participation  rate  is  the  "largest  number  of  appli- 
cants and  recipients  whose  combined  average  and  weekly  hours  of 
participation  equals  or  exceeds  20  hours  per  week,"  and  who  are 
satisfactorily  participating  in  at  least  75  percent  of  the  scheduled 
hours  of  an  activity. 

Witnesses  representing  State  and  local  governments  and  an  ad- 
vocacy organization  testified  that,  due  to  the  20-hour  rule:  (1)  the 
JOBS  program  has  been  diverted  away  from  effective  strategies  to 
help  individuals  attain  self-sufficiency,  and  toward  strategies  de- 
signed to  meet  arbitrary  participation  standards;  (2)  States  are  dis- 
couraged from  providing  education  activities  (one  avenue  to  self- 
sufficiency  for  welfare  recipients);  (3)  States  do  not  have  the  flexi- 
bility to  decide  whether  to  emphasize  education  as  a  component  of 
the  JOBS;  and  (4)  many  States  have  had  to  spend  funds  unneces- 
sarily to  develop  structured  study  halls  for  participants  in  educa- 
tional activities  and  to  cover  associated  child  care  and  transporta- 
tion costs. 

Several  witnesses  suggested  eliminating  the  20-hour  rule,  or 
modifying  the  rule  to  permit  an  individual  making  satisfactory 
progress  in  an  educational  component  to  be  considered  to  have  met 
the  rule.  A  Wisconsin  county  administrator  testified  in  favor  of  the 
20-hour  rule  noting  that  the  county  has  been  able  to  meet  the  re- 
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quirements  of  the  20-hour  rule,  the  county  has  been  able  to  calcu- 
late participation  based  on  the  20-hour  rule,  and  the  20-hour  rule 
provides  strong  incentives  for  States  and  localities  to  develop  high 
expectations  regarding  participation.  The  administrator  noted  that 
the  county  receives  above-average  funding  for  the  JOBS  program, 
operates  under  a  program  philosophy  that  stresses  employment, 
and  has  located  most  AFDC  and  JOBS  services  within  a  single  fa- 
cility. 

3.  Transitional  Child  Care 

Under  the  Family  Support  Act,  States  are  required  to  guarantee 
child  care  to  AFDC  families  if  the  care  is  needed  for  a  parent  to 
participate  in  JOBS  activities  or  be  employed.  In  addition,  States 
must  guarantee  "transitional"  child  care  for  12  months  after  the 
month  a  family  becomes  ineligible  for  AFDC  due  to  increased  earn- 
ings. Federal  funding  to  the  States  is  available  as  an  open-ended 
entitlement. 

Concern  has  been  expressed  by  advocacy  organizations  that  State 
usage  of  the  transitional  child  care  benefits  is  far  below  expected 
usage.  As  yet,  there  is  no  conclusive  evidence  regarding  the  causes 
of  low  State  usage.  One  witness  at  the  hearing  noted  that  only 
eight  States  provided  transitional  child  care  to  20  percent  or  more 
of  "potentially  eligible"  families.  Witnesses  suggested  that  in  order 
to  increase  usage,  the  Federal  Government  should  require  States  to 
provide  better  outreach  and  counseling  to  families  regarding  the 
transitional  benefits,  and  should  eliminate  a  Federal  regulatory  re- 
quirement that  families  make  a  formal  request  for  benefits. 

Witnesses  were  concerned  that:  some  States  require  family  co- 
payments  for  the  benefits  that  represent  a  significant  portion  of 
family  income;  States  need  to  provide  information  to  families  re- 
garding other  available  child  care  benefits  as  families  exhaust  their 
transitional  child  care  benefits;  and  the  requirement  that  a  family 
have  a  "dependent  child"  in  order  to  receive  transitional  benefits 
does  not  encourage  the  formation  of  intact  families. 

4-  Self-Employment  Opportunities  for  AFDC  Families 

AFDC  families  in  a  number  of  States  are  participating  in  self-em- 
ployment demonstrations  under  Federal  waivers  of  AFDC  law.  The 
programs  are  designed  to  foster  entrepreneurship  as  a  way  of  in- 
creasing employment  opportunities,  and  include  training  in  busi- 
ness and  personal  skills,  assistance  in  securing  start-up  financing, 
and  the  waiver  of  certain  AFDC  rules  regarding  the  treatment  of 
income  and  assets. 

At  the  Human  Resources  Subcommittee's  hearing  on  December 
19,  1991,  witnesses  involved  in  the  implementation  of  these  State 
demonstrations  testified  that  the  demonstrations  have  shown  that 
self-employment  programs  for  AFDC  recipients  can  be  implement- 
ed and  that  AFDC  recipients  are  capable  of  becoming  self-em- 
ployed. These  witnesses  testified  that  in  light  of  growing  interest  to 
implement  self-employment  programs,  the  AFDC  and  JOBS  pro- 
grams should  be  amended  permanently  to  support  the  programs 
which  represent  a  very  promising  avenue  to  self-sufficiency  for 
those  who  participate.  Finally,  the  witnesses  testified  that  even 
though  the  full  costs  and  benefits  of  self-employment  programs 
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have  not  been  evaluated,  the  costs  can  be  contained  if  proposals  are 
designed  properly. 

A  witness  representing  a  research  organization  that  has  evaluat- 
ed the  start-up  and  implementation  of  the  demonstrations  testified 
that:  (1)  the  self-employment  programs  indeed  serve  just  a  small 
percent  of  the  AFDC  population;  (2)  program  participants  tend  to 
be  older  than  the  average  AFDC  recipient,  to  have  better  educa- 
tions and  more  full-time  work  experience  than  average,  and  to 
have  been  on  welfare  longer  than  average;  (3)  while  the  demonstra- 
tions prove  that  implementing  a  structured  self-employment  pro- 
gram is  feasible,  implementation  is  not  easily  achieved;  and  (4) 
there  are  many  barriers  to  participation  that  have  to  be  overcome 
by  participants  before  businesses  are  started  and  Federal  waivers 
are  used.  The  researcher  also  testified  that  additional  research  is 
needed  to  determine  the  long-term  viability  of  businesses  started 
under  the  programs  and  the  net  impact  of  the  program. 

F.  Oversight  of  Supplemental  Security  Income  (SSI) 

The  Human  Resources  Subcommittee  did  not  conduct  any  hear- 
ings and  took  no  official  action  on  the  Supplemental  Security 
Income  (SSI)  program.  However,  the  Subcommittee  monitored  the 
SSI  program  and  plans  to  hold  hearings  when  the  SSA  Commis- 
sioner releases  the  report  of  the  SSI  Modernization  Project,  initiat- 
ed in  1991.  This  report  is  expected  early  in  1992. 

1.  SSI  Benefits  and  State  Reductions 

Although  the  Human  Resources  Subcommittee  did  not  hold  any 
specific  hearings  on  SSI,  it  did  receive  testimony  related  to  SSI  in 
its  December  19,  1991,  hearing  on  the  AFDC  and  JOBS  programs. 
A  witness  from  the  Center  on  Budget  Policy  Priorities  testified  that 
the  SSI  program  has  been  hit  by  recession-induced  State  budget 
cuts.  The  witness  noted  that,  in  fiscal  year  1991,  five  States  cut 
their  SSI  supplements,  and  in  fiscal  year  1992,  four  States  cut  their 
SSI  supplements  and  another  20  States  froze  them.  Further,  the 
witness  reported  that  only  three  States  raised  their  SSI  supple- 
ments and  two  of  these  States  were  only  restoring  part  of  SSI  cuts 
implemented  in  the  prior  year. 

SSI  has  been  rapidly  changing  from  a  program  which  was  expect- 
ed to  serve  primarily  needy  aged  individuals  to  one  that  primarily 
serves  needy  disabled  persons.  When  the  program  began  in  1974, 
nearly  60  percent  of  the  recipients  were  needy  aged  and,  in  1992,  it 
was  estimated  the  percentage  will  have  been  cut  in  half.  Today,  an 
estimated  1.5  million  needy  elderly  are  receiving  SSI  compared  to 
3.6  million  blind  and  disabled  individuals. 

2.  The  Zebley  Case 

The  Human  Resources  Subcommittee  continues  to  monitor  im- 
plementation of  the  1990  Supreme  Court  Decision  in  Sullivan  v. 
Zebley.  The  Court  held  that  Congress,  in  establishing  the  definition 
of  childhood  disability  in  the  law,  intended  that  SSA  perform  an 
individualized  assessment  of  the  child's  functioning  when  it  decides 
whether  the  child  is  disabled,  just  as  it  must  do  for  adults.  The 
Court  further  held  that  although  a  vocational  analysis  is  inapplica- 
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ble  to  children,  this  does  not  mean  that  a  functional  analysis 
cannot  be  applied  to  them  through  an  inquiry  into  the  impact  of  an 
impairment  on  the  normal,  age-appropriate  daily  activities  of  a 
child,  such  as  speaking,  walking,  washing,  dressing,  feeding,  going 
to  school,  playing,  and  all  the  other  activities  in  which  children 
normally  engage. 

As  a  result  of  Zebleyy  SSA  expected  to  process  about  240,000  ret- 
roactive "Zebley"  claims,  75,000  reconsiderations,  33,000  hearings, 
and  7,000  Appeals  Council  reviews.  In  addition,  it  expected  to  re- 
evaluate 60,000  childhood  disability  claims  denied  since  the  deci- 
sion. As  a  result  of  the  decision,  SSA  expected  an  additional 
125,000  blind  or  disabled  children  on  SSI  by  the  end  of  fiscal  year 
1992. 


VI.  OVERSIGHT  OF  FEDERAL  BORROWING  ACTIVITIES 


The  full  Committee  conducted  one  hearing  and  the  Oversight 
Subcommittee  conducted  two  hearings  to  review  activities  associat- 
ed with  Federal  borrowing  and  management  of  the  Federal  debt.  In 
addition,  testimony  at  the  full  Committee's  May  1991  oversight 
hearings  included  the  suggestion  of  a  former  OMB  Director  that  in- 
terest on  the  national  debt  could  be  reduced  through  indexing 
bonds. 

A.  Government  Securities  Market 

On  September  26,  1991,  the  Oversight  Subcommittee  held  a  hear- 
ing to  review  the  system  for  issuing  and  marketing  Government  se- 
curities. This  hearing  was  held  in  response  to  allegations  of  irregu- 
larities in  the  Government  securities  market  stemming  from  trad- 
ing activities  by,  or  in  association  with,  Salomon  Brothers,  Inc.,  a 
primary  dealer  in  Government  securities.  At  the  hearing,  the  Sub- 
committee received  testimony  concerning  the  extent  to  which  cur- 
rent rules  governing  the  marketing  of  Government  securities  have 
been  violated,  the  effect  that  violations  of  these  rules  have  on  the 
bonded  debt  of  the  United  States,  the  need  to  improve  the  enforce- 
ment of  these  rules,  and  recommendations  for  changing  the  way  in 
which  Government  securities  are  issued. 

At  the  time  of  the  hearing,  there  was  in  excess  of  $2.3  trillion  in 
outstanding  Federal  securities  held  by  the  public.  The  efficient  is- 
suance of  these  securities  is  essential  to  the  financial  operations  of 
the  Federal  Government  both  in  financing  the  annual  Federal  defi- 
cit, and  in  refinancing  the  existing  Federal  debt.  Any  actions  which 
undermine  public  confidence  in  this  market  can  have  immediate 
and  serious  consequences  for  the  taxpayer  and  the  Treasury,  by  in- 
creasing the  cost  of  Government  borrowing. 

At  this  hearing,  witnesses  representing  Salomon  Brothers  testi- 
fied that  their  company  had  been  involved  with  and  directly  re- 
sponsible for  a  series  of  actions  in  violation  of  Treasury  rules  con- 
cerning the  issuance  of  Government  securities.  In  addition,  Salo- 
mon Brothers  testified  that  they  had  misrepresented  certain  facts 
in  connection  with  its  activities  in  marketing  the  securities  of  cer- 
tain Government-sponsored  enterprises.  Salomon  Brothers  indicat- 
ed that  they  recognized  that  these  actions  were  unacceptable,  that 
those  individuals  responsible  for  the  violations  had  resigned  or  had 
been  fired,  that  the  corporation  was  cooperating  fully  with  the  Fed- 
eral Government's  investigation  of  the  incidents,  and  that  the  cor- 
poration had  instituted  a  variety  of  new  internal  controls  to  pre- 
vent a  recurrence  of  such  violations. 

Representatives  of  the  Treasury  Department,  the  Federal  Re- 
serve System,  and  the  Securities  and  Exchange  Commission  (SEC) 
testified  concerning  their  efforts  to  investigate  the  activities  of  Sa- 
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lomon  Brothers,  and  others  potentially  involved  in  violations  of  the 
rules  governing  the  issuance  of  Government  securities.  In  general, 
the  Administration  felt  that  the  current  regulatory  structure 
worked  well,  but  that  recent  revelations  of  intentional  wrongdoing 
raised  legitimate  questions  about  the  integrity  of  the  marketplace, 
and  about  the  adequacy  of  existing  regulation  and  supervision.  Ad- 
ministration witnesses  indicated  that  they  were  currently  conduct- 
ing an  investigation,  and  that  they  expected  to  complete  their 
review  and  make  a  report  to  the  Congress  by  early  December.  In 
the  interim,  they  felt  that  all  parties  involved,  including  regula- 
tors, market  participants,  and  the  Congress,  should  exercise  re- 
straint, and  not  take  any  hasty  action  which  might  impair  liquidity 
and  competitiveness  of  the  market  for  Federal  securities,  the  larg- 
est and  most  important  financial  market  in  the  world. 

The  witnesses  for  Salomon  Brothers  also  testified  that  the  com- 
pany had  misrepresented  certain  information  concerning  customer 
demand  for  securities  issued  by  various  Government-sponsored  en- 
terprises (GSEs).  GSE  securities,  in  accordance  with  their  Federal 
charters,  are  traded  in  the  Government  securities  market,  as  if 
they  were  Federal  obligations.  At  the  time  of  the  hearing,  GSEs 
had  issued  nearly  $1  trillion  in  securities  which  were  still  outstand- 
ing. While  the  SEC  has  general  fraud  jurisdiction  over  the  market 
for  GSE  securities,  no  Federal  agency  is  specifically  charged  with 
supervising  the  issuance  and  marketing  of  GSE  obligations. 

In  response  to  the  concerns  raised  by  the  testimony  of  Salomon 
Brothers,  representatives  of  the  Federal  National  Mortgage  Asso- 
ciation (Fannie  Mae)  and  the  Federal  Home  Loan  Mortgage  Asso- 
ciation (Freddie  Mac)  testified  about  allegations  that  certain  mem- 
bers of  their  "selling  group"  of  securities  brokers  had  misrepresent- 
ed the  true  levels  of  customer  demand  for  the  securities  issued  by 
various  GSEs,  including  Fannie  Mae  and  Freddie  Mac.  Both  GSEs 
indicated  that  they  were  actively  investigating  the  allegations  of 
broker  misconduct,  and  that  members  of  their  selling  groups  had 
admitted  making  oral  and  written  misrepresentations  of  customer 
interest  in  and  purchases  of  GSE  securities.  Both  GSEs  further  tes- 
tified that  such  practices  were  unacceptable,  that  they  constitute  a 
material  breach  of  the  "selling  group"  agreements,  and  that  they 
undermined  public  confidence  in  the  process  for  selling  GSE  securi- 
ties. The  GSEs  testified  that  they  were  already  taking  steps  to 
better  monitor  and  supervise  the  actions  of  their  selling  group 
members.  Finally,  both  GSEs  indicated  that  their  investigations 
into  these  issues  were  not  yet  completed,  but  that,  based  on  their 
ultimate  findings,  they  were  considering  taking  additional  specific 
actions  against  those  members  of  their  selling  groups  which  had 
violated  the  selling  group  agreements,  and  that  they  would  report 
to  the  Subcommittee  on  their  final  findings  and  actions. 

B.  Persian  Gulf  War  Contributions 

On  July  31,  1991,  the  Committee  conducted  a  hearing  to  review 
the  status  of  foreign  pledges  and  contributions  received  for  the  U.S. 
costs  of  financing  Operation  Desert  Shield/Desert  Storm.  Further, 
the  Committee  reviewed  whether  legislation  was  needed  to  enforce 
burden-sharing  obligations. 
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Kuwait,  Saudi  Arabia,  United  Arab  Emirates,  Germany,  Japan, 
Korea,  Denmark,  and  Luxembourg  pledged  to  contribute  $54  bil- 
lion in  either  cash  or  in-kind  assistance  to  the  U.S.  Government  for 
Operation  Desert  Shield/Desert  Storm.  The  Committee  received 
testimony  from  Members  of  Congress,  the  OMB  Director,  and  rep- 
resentatives of  the  State  Department,  the  Treasury  Department, 
the  Defense  Department  and  GAO  on  the  status  of  these  pledges. 

The  OMB  Director  reported  that  foreign  commitments  were 
large  relative  to  any  prior  burden-sharing,  to  the  total  Desert 
Storm  costs,  and  to  estimates  of  likely  foreign  contributions.  Esti- 
mated incremental  costs  for  Operation  Desert  Storm /Desert  Shield 
from  August  1,  1990,  through  May  31,  1991,  totaled  $42.2  billion, 
but  the  estimation  of  full  incremental  costs  was  not  complete  ac- 
cording to  the  OMB  Director.  The  OMB  Director  testified  that 
actual  contributions  were  over  $46  billion  ($41  billion  of  which  was 
cash)  which  represented  approximately  85  percent  of  commitments. 
He  reported  that  the  outstanding  commitments  still  not  received 
totalled  $7.89  billion  ($7.6  billion  of  which  was  cash). 

The  Committee  did  not  take  any  legislative  action  as  a  result  of 
this  hearing. 

C.  Government-Sponsored  Enterprises 

Since  1989,  the  Committee  and  the  Oversight  Subcommittee  have 
conducted  a  series  of  hearings  on  the  operations  of  GSEs  and  the 
financial  risks  they  represent  to  the  Federal  Government.  Commit- 
tee activities  have  stemmed  from  concerns  about  the  growing  use 
of  various  off-budget  Federal  credit  activities  and  how  they  are  an 
inefficient  means  of  Federal  spending  and  borrowing. 

In  an  attempt  to  better  understand  the  impact  of  such  Federally- 
assisted  borrowing,  the  Congress  in  1989  required  Treasury  and 
GAO  to  report  on  the  financial  safety  and  soundness  of  GSEs  and 
their  impact  on  Federal  borrowing.  In  1990,  the  Congress  required 
Treasury  and  the  Congressional  Budget  Office  (CBO)  to  conduct  ad- 
ditional studies,  OMB  to  include  an  analysis  of  the  financial  condi- 
tion of  GSEs  in  the  President's  annual  budget  submission,  and  the 
committees  of  jurisdiction  to  report  to  the  House  by  September  15, 
1991,  legislative  proposals  to  address  GSE  activities. 

On  May  22,  1991,  the  Subcommittee  on  Oversight  held  a  hearing 
to  receive  the  most  recent  reports  of  Treasury,  GAO  and  CBO  on 
GSE  operations  and  risks.  The  purpose  of  this  hearing  was  to  re- 
ceive testimony  from  Treasury,  GAO  and  CBO  on:  how  the  activi- 
ties and  risks  of  each  GSE  should  be  disclosed  to  the  Congress  and 
the  public;  who  should  supervise  the  safety  and  soundness  of  each 
GSE;  what  standards  and  tests  of  safety  and  soundness  should  be 
adopted;  and  what  enforcement  powers  should  be  granted  to  the 
agency  or  agencies  charged  with  supervising  the  safety  and  sound- 
ness of  each  GSE. 

The  Treasury,  GAO,  and  CBO,  concluded  that  none  of  the  enter- 
prises represented  an  immediate  financial  threat  to  the  Treasury; 
however,  each  report  recognized  that  GSEs  can  pose  financial  risks 
to  the  Federal  Government,  and  each  report  recommended  or  dis- 
cussed various  approaches  to  improving  Federal  supervision  of  the 
safety  and  soundness  of  GSEs. 
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The  Report  of  the  Secretary  of  the  Treasury  on  Government-spon- 
sored Enterprises  of  April  1991  contained  extensive  findings  and 
recommendations  with  regard  to  GSEs.  Specifically,  the  report 
noted  that  the  potential  taxpayer  exposure  from  GSEs  is  dependent 
upon  the  managerial  abilities  of  the  officers  of  a  relatively  small 
group  of  entities,  and  that  because  GSEs  are  insulated  from  the 
private  market  discipline  applicable  to  other  privately  owned  firms, 
more  effective  Government  regulation  is  needed  to  provide  sus- 
tained outside  discipline  to  these  entities.  In  order  to  provide  this 
additional  discipline,  Treasury  recommended  a  series  of  adminis- 
trative and  legislative  reforms  to  ensure  that  each  GSE  be  subject 
to  safety  and  soundness  review  by  an  independent  Federal  regula- 
tor with  the  authority  to  promulgate  risk-based  capital  standards 
and  the  enforcement  powers  needed  to  enforce  such  standards. 

GAO's  report  of  May  22,  1991,  Government-sponsored  Enterprises: 
A  Framework  for  Limiting  the  Governments  Exposure  to  Risks 
(GAO/GGD-91-90),  noted  that  shortcomings  in  Federal  oversight  of 
various  enterprises  have  inhibited  the  Government's  ability  to 
identify  or  contain  future  problems  that  could  lead  to  taxpayer 
losses.  Therefore,  GAO  recommended  that  Congress  establish  an  in- 
dependent Federal  Regulatory  Board  to  oversee  the  activities  of 
GSEs  which  be  given  the  authority  to  and  responsibility  to  make 
and  enforce  rules  governing  the  safety  and  soundness  of  GSE  oper- 
ations, and  to  monitor  compliance  with  these  rules.  Further,  that 
the  board  be  directed  by  Congress  to  establish  minimum  risk-based 
capital  standards  for  each  GSE. 

Finally,  CBO's  report  of  April  1991,  Controlling  the  Risks  of  Gov- 
ernment-Sponsored Enterprises,  noted  that  GSEs  achieve  their 
public  purposes  by  borrowing  on  the  strength  of  an  implicit  Feder- 
al guarantee  and  that  this  implicit  guarantee  transfers  to  the  Gov- 
ernment a  large  portion  of  the  risk  that  creditors  normally  bear. 
CBO  reported  that  Federal  supervision  of  GSEs  currently  most 
closely  resembles  the  supervision  of  depository  institutions.  Finally, 
CBO  identified  several  ways  to  adapt  the  bank  and  thrift  model  of 
supervision  to  GSEs,  including  such  approaches  as,  tailoring  the 
statutory  authority  of  supervisory  agencies  to  reflect  the  attributes 
of  GSEs,  obtaining  private  assessments  of  the  Government's  expo- 
sure to  risk,  centralizing  supervision  and  regulation  of  the  enter- 
prises, and  imposing  Federal  risk-based  or  minimum  capital  re- 
quirements on  GSEs. 

On  September  19,  1991,  Chairman  Rostenkowski,  Ranking  Minor- 
ity Member  Archer,  and  other  Committee  members,  introduced 
H.R.  3365,  the  "Federal  Debt  Management  Responsibility  Act  of 
1991."  This  legislation,  developed  to  comply  with  the  1990  mandate 
for  Committee  action,  would  ensure  that  the  potential  impact  on 
the  Federal  debt  resulting  from  any  authority  granted  to  a  newly- 
established  Government-related  corporation  to  borrow  from  the 
Federal  Government  would  be  carefully  reviewed  in  light  of  the 
corporation's  financial  viability.  The  bill  provided  that  the  bonded 
indebtedness  of  the  United  States  cannot  be  issued  and  the  pro- 
ceeds lent  to  a  Government-related  corporation  created  after  Sep- 
tember 19,  1991,  unless:  the  entity  is  listed  in  Title  31,  Chapter  31 
of  the  United  States  Code;  or,  the  amounts  borrowed  are  approved 
in  advance  in  an  appropriations  act.  The  bill  also  required  Treas- 
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ury  to  annually  submit  to  Congress  a  report  on  the  impact  of  the 
issuance  or  guarantee  of  securities  by  Government-related  corpora- 
tions on  the  rate  of  interest  and  amount  of  discount  offered  by  the 
Treasury  on  Federal  bonded  debt,  and  on  the  marketability  of  such 
bonded  indebtedness.  On  September  26,  1991,  the  Committee  on 
Ways  and  Means  reported  the  bill,  as  amended,  to  the  House,  and 
on  November  23,  1991,  the  bill  was  passed  by  the  House. 

D.  Resolution  Trust  Corporation's  Borrowing 

On  September  30,  1991,  the  Oversight  Subcommittee  received  a 
GAO  briefing  notebook  on  Resolution  Trust  Corporation  (RTC)  op- 
erations, including  policies,  practices,  and  procedures  related  to 
conservatorships,  contracting,  asset  inventories  and  management, 
sales,  staffing,  and  funding.  This  notebook  was  prepared  in  follow- 
up  to  Subcommittee  and  full  Committee  hearings  on  the  role  of 
Federal  borrowing  in  the  resolution  of  insolvent  thrift  institutions 
and  an  August  1990  GAO  briefing  notebook  on  these  matters.  In 
the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA),  Congress  created  the  Resolution  Trust  Corpora- 
tion, a  mixed-ownership  Government  corporation,  to  manage  the 
insolvent  savings  and  loan  institutions  and  their  assets. 

GAO  reported  that,  from  RTC's  inception  through  July  1,  1991, 
RTC  had  used  $57.5  billion  of  the  $80  billion  in  loss  funding  provid- 
ed by  the  Congress.  (FIRREA  provided  $18.8  billion  in  Treasury  ap- 
propriations, $1.2  billion  in  Federal  Home  Loan  Bank  contribu- 
tions, and  $30.1  billion  in  Resolution  Funding  Corporations  (REF- 
CORP)  borrowings.  Public  Law  102-18  provided  additional  loss 
funding  of  $30  billion.) 

In  addition  to  loss  funding,  RTC  borrows  working  capital  funds 
from  Treasury's  Federal  Financing  Bank  (FFB)  which  it  repays 
with  interest  out  of  the  proceeds  from  asset  sales  and  which  cannot 
exceed  the  obligation  limit  of  85  percent  of  the  fair  market  value  of 
RTC  assets  established  in  FIRREA.  Working  capital  is  used  to  pur- 
chase assets  of  failed  thrifts,  and  to  provide  liquidity  advances  and 
high-cost  funds  replacement  monies.  FFB  lends  working  capital  to 
RTC  at  1/8  percent  above  the  13-week  Treasury  rate. 

RTC  records  indicated  that  from  inception  through  July  1,  1991, 
FFB  advanced  RTC  $58.2  billion  for  working  capital,  and  RTC  had 
repaid  $4.1  billion.  GAO's  report  noted  that  the  RTC  Oversight 
Board  estimated  working  capital  needs  of  RTC  may  exceed  the 
$125  billion  available  under  the  85  percent  FIRREA  obligation  lim- 
itation during  fiscal  year  1992  and  working  capital  needs  could 
peak  at  $160  billion  by  mid-1993. 

At  the  end  of  1991,  the  Congress  passed  legislation  (P.L.  102-233) 
which  provided  an  additional  $25  billion  in  loss  funding  to  RTC. 
This  legislation  did  not  increase  the  85  percent  obligation  limita- 
tion on  RTC's  working  capital  borrowings  from  FFB.  The  Subcom- 
mittee and  full  Committee  will  continue  to  monitor  the  extend  of 
RTC  borrowings  and  the  effect  of  operations  on  repayment  of  these 
borrowings. 


VII.  OVERSIGHT  OF  MISCELLANEOUS  TRUST  FUNDS 


Issues  involving  the  receipts  and  disbursements  of  various  trust 
funds  were  discussed  during  the  Committee's  oversight  initiative 
hearings  on  May  8  and  9,  1991.  Witnesses  at  those  hearings  includ- 
ed GAO  and  Inspector  Generals  from  the  Department  of  Transpor- 
tation, and  the  Environmental  Protection  Agency  (EPA).  Further, 
the  Committee's  hearing  included  the  IG  from  the  Department  of 
Interior,  which  collects  revenue  from  an  estimated  2,000  different 
collection  points  and  deposits  revenue  into  90  different  Treasury 
accounts.  In  addition,  the  Committee  reviewed  the  correspondence 
of  Government  officials  suggesting  issues  for  the  Committee's  con- 
sideration as  part  of  the  oversight  initiative. 

The  Social  Security  Subcommittee  conducted  a  hearing  on  the 
railroad  retirement  trust  funds  in  September  1991. 

A.  Transportation  Trust  Funds 
1.  Highway  Trust  Fund 

The  Transportation  IG  reported  that  the  Federal  share  of  high- 
way projects  needed  to  be  lowered  to  provide  grantees  with  an  in- 
centive to  be  more  efficient.  In  addition,  the  IG  requested  that  Con- 
gress address  the  issue  of  fuel  tax  evasion,  which  reportedly  is  as 
high  as  $1  billion  per  year,  by  providing  funding  from  the  Trust 
Fund  for  the  Joint  Federal  Motor  Fuel  Tax  Compliance  Project. 
The  Committee  took  action  during  consideration  of  the  Intermodal 
Surface  Transportation  Infrastructure  Act  of  1991  (P.L.  102-240) 
which  will  allow  the  Highway  Trust  Fund  to  fund  tax  compliance 
activities. 

Further,  the  Transportation  IG  testified  that  the  Committee 
should  look  at:  whether  demonstration  projects  represent  the  best 
use  of  available  construction  funds  (also  an  issue  raised  in  the 
OMB  Director's  testimony  and  the  Secretary  of  Transportation's 
letter);  and  whether  Congress  should  mandate  the  use  of  value  en- 
gineering on  Federally-funded  projects.  A  former  OMB  Director 
suggested  that,  with  the  near  completion  of  the  interstate  highway 
system,  the  Committee  should  explore  whether  the  Federal  Govern- 
ment needs  to  continue  to  collect  motor  fuels  taxes  for  the  purpose 
of  sending  the  tax  revenue  back  to  the  States. 

With  regard  to  Urban  Mass  Transportation  Administration 
(UMTA)  grants,  the  Transportation  IG  indicated  that  UMTA  needs 
to  strengthen  its  grant  criteria  and  oversight  of  grant  manage- 
ment. The  IG  found  that:  more  than  one-half  of  Federally  funded 
mass  transit  buses  were  being  used  exclusively  for  schools  in  viola- 
tion of  UMTA  regulations;  and  buses  were  prematurely  removed 
from  revenue  service  without  the  grantees  reimbursing  UMTA  for 
the  unused  portion  of  the  required  minimum  service  life  for  the 
bus.  The  OMB  Director  testified  that  UMTA  funds  are  being  ear- 
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marked  without  a  determination  that  the  project  meets  the  estab- 
lished criteria  for  cost-effectiveness  and  local  commitment. 

In  addition  to  issues  raised  at  the  hearing,  the  Transportation 
Secretary  suggested  the  Committee  look  at:  greater  flexibility  in 
the  use  of  the  Highway  Trust  Fund  for  highway  and  transit  pur- 
poses and  restructuring  the  Federal  mass  transportation  assistance 
programs  to  reduce  reliance  on  the  general  fund.  The  Administra- 
tor of  the  Federal  Highway  Administration  also  stressed  the  need 
for  providing  States  with  greater  flexibility  in  the  use  of  funds. 

2.  Airport  and  Airway  Trust  Fund 

In  testimony  before  the  Committee,  the  Transportation  IG  sug- 
gested that  the  Committee  monitor  the  Federal  Aviation  Adminis- 
tration's (FAA)  new  pavement  quality  assurance  program  to  ensure 
that  Trust  Fund  monies  used  to  construct  and  renovate  airport 
runways  are  not  spent  for  substandard  pavement.  The  program 
was  established  in  response  to  the  IG's  nationwide  audit.  Further, 
the  IG  noted:  that  management  of  major  systems  acquisitions  has 
been  a  recurring  weakness,  which  should  be  monitored  as  FAA  ac- 
quires billions  of  dollars  in  facilities  and  equipment  to  support  the 
National  Airspace  System  Plan,  and  that  the  Congress  may  want 
to  study  the  benefits  of  Trust  Fund  expenditures  for  Essential  Air 
Service. 

3.  Harbor  Maintenance  Trust  Fund 

The  Transportation  IG  suggested  that  the  Congress  look  at  the 
collection  of  tolls  by  Canada  at  the  locks  of  the  Saint  Lawrence 
Seaway.  The  Harbor  Maintenance  Trust  Fund  provides  funds  for 
the  operation  and  maintenance  of  commercial  navigation  harbors 
and  the  Saint  Lawrence  Seaway  Development  Corporation.  The 
Trust  Fund  is  funded  by  excise  taxes,  tolls  (which  are  rebated)  and 
interest  on  investments. 

The  IG  noted  that  the  Canadian  Government  collects  the  tolls 
and  remits  two-sevenths  of  amounts  collected  to  the  Saint  Law- 
rence Seaway  Development  Corporation,  which  transmits  the  toll 
revenue  to  the  Treasury.  The  Treasury  issues  refunds  of  the  toil  to 
all  parties  paying  the  toll.  According  to  the  IG,  in  fiscal  year  1991 
approximately  $10.5  million  will  be  rebated  at  an  expense  of 
$260,000  to  Treasury.  As  part  of  the  Trade  Subcommittee's  consid- 
eration of  Customs  modernization,  the  Subcommittee  is  reviewing 
Trust  Fund  reimbursement  for  Customs'  expenses  related  to  col- 
lecting and  enforcing  the  taxes  deposited  into  this  Trust  Fund. 

Jf.  Boat  Safety  Account  of  the  Aquatic  Resources  Trust  Fund 

The  amount  available  annually  from  the  Boat  Safety  Account  is 
split  between  Coast  Guard  operating  expenses  and  State  allocations 
for  boating  safety  education  and  law  enforcement.  The  Transporta- 
tion IG  has  conducted  11  audits  of  State  recreational  boating  safety 
programs  at  the  request  of  the  U.S.  Coast  Guard.  The  IG  found 
one-half  of  the  $140  million  in  program  expenditures  audited  were 
questionable.  The  Coast  Guard  has  been  responsive  to  the  IG's  find- 
ings. The  Transportation  IG  suggested  that  the  Congress  may  want 
to  evaluate  the  effectiveness  of  this  program  and  whether  its  ac- 
complishments merit  program  costs. 
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B.  Environmental  Trust  Funds 

1.  Superfund 

The  EPA  IG  reported  that  EPA  has  failed  to  timely  recover  costs 
from  responsible  parties,  although  such  recoveries  are  needed  to 
ensure  that  the  Trust  Fund  balance  is  sufficient  to  provide  cleanup 
of  all  of  the  sites  on  the  National  Priorities  List.  With  regard  to 
Superfund  contractors,  the  IG  found:  EPA  had  awarded  noncom- 
petitive contracts  without  cost  data  and  assurances  that  technology 
would  work,  and  EPA's  contract  laboratory  program  is  vulnerable 
to  fraud  and  abuse.  The  IG's  findings  also  indicated  that  none  of 
the  responsible  party  cleanups  reviewed  were  occurring  within  the 
timeframes  established  in  settlement  documents  and,  in  some 
cases,  the  delays  were  due  to  EPA.  The  IG  referenced  EPA's  review 
for  over  2  years  of  various  workplans  for  one  site. 

Finally,  the  IG  reported  on  its  audit  results  indicating  that  EPA 
has  not:  enforced  provisions  of  private  party  agreements;  aggres- 
sively imposed  monetary  penalties  against  responsible  parties;  and 
overseen  the  work  of  its  contractors.  The  OMB  Director  testified 
that  the  Administration  proposes  to  reduce  Superfund  support  ac- 
tivities to  make  additional  funds  available  for  site  cleanup.  The 
EPA  Assistant  Administrator's  letter  to  Chairman  Rostenkowski 
indicated  that  EPA  has  made  considerable  progress  in  implement- 
ing corrective  actions  for  the  entire  Superfund  program,  but  work 
remains. 

2.  Oil  Spill  Liability  Trust  Fund 

The  Transportation  IG  declined  to  recommend  any  issues  related 
to  this  Trust  Fund  and  recommended  that  the  Committee  review 
the  results  of  GAO's  extensive  work  in  this  area. 

3.  Federal  Aid  to  Wildlife  Restoration  Fund 

A  portion  of  this  Fund  is  used  by  the  Interior  Secretary  to  ad- 
minister the  Migratory  Bird  Conservation  Act.  The  Fund  is  sup- 
ported by  excise  taxes  on  bows  and  arrows,  and  firearms,  shells 
and  cartridges.  The  Interior  IG's  audit  of  the  migratory  bird  con- 
servation program  found  that:  U.S.  Fish  and  Wildlife  Service's  plan 
to  acquire  hundreds  of  thousands  of  acres  of  waterfowl  habitat 
might  not  be  the  most  effective  method  of  meeting  the  small  wet- 
lands program  objectives  and  the  Service  is  not  aggressively  pursu- 
ing less  costly  alternatives.  Further,  the  program  objectives  have 
been  adversely  affected  by:  insufficient  funding  for  predatory  con- 
trol; limitations  on  the  use  of  Migratory  Bird  Conservation  funds 
for  only  acquisition  and  leasing  of  land;  and  local  opposition  to 
land  acquisitions  because  of  its  impact  on  tax  revenues.  The  IG  rec- 
ommended that  the  Fish  and  Wildlife  Service  ask  the  Congress  to 
expand  the  specified  authorized  uses  of  the  Fund  when  other  fund- 
ing is  not  available. 

4.  Land  and  Water  Conservation  Fund 

The  Interior  IG  testified  that  audits  have  shown  areas  within  the 
Land  and  Water  Conservation  Fund  where  efficiency  and  effective- 
ness needs  to  be  improved.  The  major  source  for  revenue  in  this 
Fund  is  Outer  Continental  Shelf  receipts,  but  the  Fund  also  re- 
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ceives  $1  million  from  the  motorboat  fuels  excise  tax  revenue  in 
the  Aquatic  Resources  Trust  Fund.  The  Interior  IG  reported  that 
Interior  could  do  a  better  job  managing  its  land  acquisition  pro- 
gram. In  addition,  the  IG  testified  that  the  National  Park  Service 
(NPS),  which  receives  monies  from  the  Fund,  did  not  receive  up  to 
$83  million  in  additional  fees  from  large  concessionaires  because  of 
poor  contract  negotiation.  Further,  NPS  was  not  adequately  pursu- 
ing recovery  of  utility  costs  from  nongovernmental  entities  such  as 
concessionaires  at  Park  Service  areas. 

C.  Black  Lung  Disability  Trust  Fund 

According  to  the  Labor  IG,  questions  exist  regarding  whether 
certain  programs,  including  the  Black  Lung  program,  collect  reve- 
nue equitably.  Further,  the  IG  indicated  that  Labor  must  aggres- 
sively pursue  mine  operators  to  obtain  payments  owed  to  the  Trust 
Fund.  The  OMB  Director  cautioned  the  Committee  that  proposals 
to  expand  the  Black  Lung  program  would  increase  the  programs 
unfunded  liability  by  $4  billion  over  the  next  five  years,  and,  as 
such,  should  not  be  done  without  additional  revenues.  Finally,  the 
Labor  Secretary  reported  that  there  is  no  realistic  prospect  that 
this  Trust  Fund  will  ever  achieve  solvency. 

D.  The  Railroad  Retirement  System 

The  OMB  Director  testified  that  the  Railroad  Retirement  Board 
(RRB)  has  a  major  claims  backlog,  significant  case  error  rates, 
widespread  beneficiary  fraud,  and  inadequate  systems,  and  that 
specific  corrective  actions  were  included  in  the  Administration's 
fiscal  year  1992  budget  proposals.  The  RRB's  correspondence  to 
Chairman  Rostenkowski  indicated  that  RRB's  management  recog- 
nizes the  need  to  improve  or  expand  activities  involving  claims 
processing,  debt  collection,  fraud  control,  tax  accounting,  Trust 
Fund  integrity,  and  information  systems. 

On  September  26,  1991,  the  Social  Security  Subcommittee  held  a 
hearing  on  the  railroad  retirement  program  for  the  purpose  of  ex- 
amining its  financial  outlook  and  reviewing  proposals  for  reform- 
ing the  system. 

The  Commission  on  Railroad  Retirement  Reform,  established  by 
Congress  in  1987,  was  directed  to  conduct  a  comprehensive  study  of 
the  railroad  retirement  system  and  the  system's  short-term  and 
long-term  solvency.  The  law  required  the  Commission  to  submit  a 
report  to  Congress  containing  recommendations  for  revisions  in,  or 
alternatives  to,  the  current  system  and  to  assure  the  provision  of 
retirement  benefits  to  current  and  future  railroad  retirees. 

The  Commission  report,  filed  in  September  1990,  concluded  that 
the  railroad  retirement  system  is  financially  sound  in  the  short- 
term  and  stated  its  belief  that  "it  is  not  unlikely  that  the  railroad 
retirement  system  is  financially  sound  over  the  long-range  future" 
(the  next  75  years).  Nonetheless,  the  Commission  suggested  that 
the  stability  of  the  system  could  be  improved  by  using  an  alterna- 
tive device  for  calculating  tier  2  payroll  taxes,  known  as  "partial 
pegged  payroll."  Furthermore,  the  Commission  recommended  that 
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newly  hired  workers  not  be  covered  under  railroad  retirement  but 
instead  be  required  to  negotiate  for  private  pension  benefits. 

The  report  also  made  recommendations  for  a  number  of  benefit 
changes  to  conform  railroad  retirement  benefits  more  closely  with 
Social  Security  benefits.  Finally,  the  report  recommended  that  the 
current  transfer  of  income  tax  revenues  from  the  taxation  of  tier  2 
benefits  from  the  general  fund  of  the  Treasury  to  the  Railroad  Re- 
tirement Account  be  continued  on  a  permanent  basis. 

Representatives  from  the  Commission  on  Railroad  Retirement 
Reform,  The  American  Association  of  Railroads  and  railroad  em- 
ployee unions  testified  at  the  hearing. 
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